
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at jhttp : //books . qooqle . com/ 



*3$ £&« 




"\ 



>*. 



PRINCIPLES 



O F 



PENAL LAW. 



• LONDON: 

I Printed for B. White, In Fleet- Strut; and T. Cadell, 

' in the Strand'. Mdcclxxi. 



CONTENTS. 

Chap. i. r\F the Origin of Legijlation. p. i P 
Chap. 2. Of Penal Laws, p. 6 f 

Chap. 3. Of the Infliction of Death, p. 18. 
Chap. 4. Of Bantjhment. p. 26. 

Chap. 5. Of Forfeiture and Corruption 

of Blood. p. 32. 

Chap. 6. Of Impriftmment. p. 44. 

Chap. 7. Of corporal Punijbment and of 

* Infamy. p. 49, 

Chap. 8. Of Fines. p. 60. 

Chap. 9. Of /& £>/#*/&/ *f *& ^<* 

2Wp *f fl&? Criminal, p. 70. 

Chap. 10. A General Idea. p. 73. 

Chap. 11. Of Crimes. p. 74. 

Chap. 12, Of Crimes relative to Religion. 

p. 81, 
Chap. 13. O/* Crimes relative to the Law 

of Nations. p. 96. 

Chap. 14. Oftfreafons. p. 104. 

Chap. 15. Of /& £/##/& 7r/tf/j 1* Cj/w 

of Higb-Treafon. p. 138. 

Chap, 1 6. Of /A* gradual Improvements 

of criminal Procefs. p. 159, 

Chap, 



iv. CONTENTS. 

Chap, i J. An Obfervation on the Law of 

Evidence. p. 179. 

Chap. 18. Of other Crimes immediately 

relative to the State. p. 181. 

Chap. 19. Of Murder. p. 186. 

Chap. 20. Of Duelling. p. 223. 

Chap. 21. Of Suicide. p. 226. 

Chap. 22. Of other Crimes relative to the 

Perfons of Individuals. p. 229. 

Chap. 23. Of Crimes relative to Pro- 
perty, p. 246. 

Chap. 24. Of Crimes of pofitive Injlitu- 

tion. p. 273. 

Chap. 25. Of the Importance of this 

Subje&. p. 280. 

Chap. 26. Of the Compojition and Pro- 
mulgation of Laws. p. 282. 

Chap. 27. Of the Execution of penal 

Laws. p. 291. 



PRINCIPLES 



PRINCIPLES 

o F 

PENAL LAW. 

C H A P. I. 

Of the Origin of LegiJJation* 



I 



§. i. ^f N the formation of focieties mutual 
utility is the inftindtive principle of 
union. But reafbn co-operating 
with inftindi carries the aflbciation 
ftill further, and points out the infufficiency 
of a fyftem merely gregarious. The unlimit- 
ed enjoyments of Individuals are found in- 
compatible with the cxiftence of a colle&ive 
Body ; rules of condudt and covenants are in- 
troduced; and the moral duties of benevo- 
lence, juftice, and adherence to compa&s, 
become as evident to human underftanding, 
as they are eflcntial to human happinefs. 

B Here 
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Here then commences the obligation or 
civil laws : The impulfcs of appetite ceafe to 
be the fole motives of attion ; power is na 
longer the meafure of property; and the 
natural herd is refined into a political ftate. 
Legiflation is inftituted ; and the baneful ex- 
cefles of the paffions are fubjedted to various- 
modifications of reftraint. Magiftracics are 
eftabliftied ; and the promulgation of punifti- 
ments is extended to All, by the common 
confent of AH, for the benefit of AIL 

And thus it is, that civil liberty is the ag- 
gregate of thofe portions of natural liberty, 
which are given up by the conftituent mem- 
bers of fociety. But it is not to be fuppofed, 
that this effedt is uxftantaneous : I fhall here- 
after have occafion to (hew, that the infancy 
pf civilization is tedious, and its progrefs to- 
wards maturity iiibje&ed to many difficulties* 
The gratification ojf private refentment, and 
the purfuit of private fatisfadtion are at firft 
the fole obj$#s of criminal procefs ; and the 
offended party is his own avenger. It is long 
before the felfifli paffions are foftened into an 
habitual acquiefcence in the general difpen- 
fations of Law ; before injuries to individuals 
are confidered, and made punishable, as in- 
juries 
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juries to the fociety at large. This changcj 
in which the public intereft is recognized to 
be the great end of penal jurifdidtion, tho* 
founded in reafon, is contradidtory to the 
moft adtive propenfities of human nature, and 
therefore is fubmitted to with reludtance. 

It is from this aflumed period of perfedfc 
civilization that I am now to proceed. 

§.2. To what extent the authority of 
legiflative regulations may be carried, and 
how far the obedience of the fubjedt is de* 
mandable, are queftions of fpeculation, which 
the temperate difpofition of modern govern* 
ments hath rendered rather curious than ufe* 
fbl. It is fufficient to obferve, that every 
caufelefs or unneceflary reftraint of the Will 
is an infringement of that political freedom, 
to which every member of fociety is entitled ; 
and poffible cafes may certainly be propofed, 
which no authority on earth can juftify. 

* Pbalaris licit imperet, utjis 
Falfusy et admoto diSlet perjuria fauro, 
Summum crede nefas animam praferre pudcri, 
Et propter vitam vivendi perdere caitfas. 

■ Juv. Viii. 8 1. 

B 2 The 
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The accomplished Athenians ena&ed, that iir 
. Sieges the aged and infirm fliould be put to 
death : an Englilhman would not think him- 
felf compellable by any Law to plunge the 
poniard into the bofom of his helplels Father. 
The fame Athenians in the height of the 
moft refined effeminacy confidercd the Expo- 
fition of their children as a practice juftifiable, 
iand blamelefs; and Solon, the moft celebrated 
of the Sages of Greece, gave it the facred 
permiffion of law. Among the Spartans this 
unnatural fpecies of murder was conduced by 
a ftate-committee, appointed to determine, 
whether the child were proper to be reared, 
as likely to become ufeful to the community ; 
or to be deferted, as of an infirm, and unpro- 
mifing conftitution. Vairi were the fmiles of 
innocence, and the cries of helpleflhefs. b Cuf- 
tom had murdered natural affedtion s and the 

b The force of habitual prejudices is wonderful ; a 
truth, which will frequently recur to the Reader in the 
courfe of the following enquiry. Plutarch, the humane, 
good natured Plutarch, recommends it as a virtue in Attalus, 
that he expofed all his own children, in order to leave the 
crown to the fon of his brother Eumenes ; fignalizing in 
this manner his gratitude and affection to Eumenes, who 
had left him his heir in preference to that fon. 

Perhaps (fays Mr. Hume) by an odd connexion of 

caufes, this barbarous cuftom might contribute to render 

thpfe times more populous. By removing the terrors of 

ftofefumerous a family it would engage many people in 

s<*%T? marriage \ 
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Babe was abandoned by its Parents to the 
Mercy of Wolves and Bears. The hearts of 
modern mothers bleed at the idea. 

§.3. As to the mors confined queftion, 
to what degree punifhments may be carried ; 
or how far a Man may fubjedt himfelf and 
his fellow-citizens to the inflation of pains, 
the lofs of honors and property, the horrors 
of imprifonment, and the deprivation of life ; 
the anfwer may in fome meafure be collected 
from thofe writings of Divine authority, to 
which I (hall hereafter refer : At prefent it 
may be fufficient to appeal to the unwritten 
law of God imprinted on the heart of Man ; 
to that natural fympathy better felt than ex- 
prefled, which forbids us to give unneceflary 
Pain to each other $ or in fuller words, to 
extend the feverity of punifhments beyond 
what is eflentially neceflary to the prefervation 
and morality of fociety $ general terms, of 
which a definition will refult from the fub- 
fequent detail. 

marriage ; and fuch is the force of natural afFe&ion, that 
very few in comparifon would have refolution enough, when 
it came to the point, to carry into execution their former 
intentions. China, where this practice ftill prevails, is 
the moft populous country that we know. 

Eflay8 4 tg p. 218. 

B 7 State- 
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State-puni(hments are to be confidered thea 
as founded on, and limited by, firft, natural 
Juftice i fecondly, public Utility : and it will 
be fhewn, that, in the purfuit of thofe great 
ends, Wifdom and Mercy fhould go hand 
in hand, 

CHAP. II. 

Of penal Laws. 

§. i. ' ■ 'HE prevention of crimes fliould 
JL be the great objeA of the Law* 
giver ; whofe duty it is, to have a fevere eye 
upon the offence, but a merciful inclination 
towards the offender. It is from an abufe of 
language, that we apply the word €€ punifli- 
n ment'* to human inftitutions : Vengeance 
belongeth not to man. Criminals, faid Plato % 
are punifhed, not becaufe they have offended, 
for what is done can never be undone j but 
that for the future the criminals themfelves^ 
and fuch as fee their punifhment, may take 
warning, and learn to fhun the allurements 
of vice, * c M«ti Suffeti, inquit Tullus, fi ipfe 
" difcere poffes foedera ac fidem fervare, vivo 

* J)e Legibm 1 1, p*. 977. * Liv, Hift. L. 1. ca. 28. 

« tibi 
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*' tibi ea difciplina a me adhibita effet : nunc; 
" quoniam tuum infanabile ingenium eft, Tu 
" tuo fupplicio doce bumanum genus ea fan&td 
u credere^ qua a te vialata funtr It is the 
end then of penal laws to deter, not to 
jmnifli. 

§. 2. But let not for this purpofe the fe- 
yerity of the penalty be augmented in pro- 
portion to the increafe of the temptation j 
which is a cruel and miftaken policy. 

" Qui <vi rapuit, fur improbior videtur \" 
Such was the maxim of the Roman law, 
which punifhed the open, daring thief with 
whipping, and the pilferer by fine only. The 
Englifh law, adopting a lefs equitable idea, 
hath made it death f to take privately from 
the pocket a hankerchief, or other thing of 
the value of twelvepence ; but any Larceny 
(below the degree of robbery by putting in 
fear) committed openly, and avowedly on the 
perfon, to any extent, and even in a dwelling- 
houfe or out-houfe, under the value of forty 
Shillings, is * within the benefit of clergy. 

• Ff. 4. 2. 14. 12. f 8. Eliz. ch. 4. 

* 1 Hawk. P. C. pa. 97. 

B 4 Under 
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Under the fame perverfion of diftributive 
juftice it is made k only a tranfportable offence, 
" to affault another with an offenfive weapon, 
or by menaces, demanding money, goods, or 
chattels, with a felonious intent to rob": 
whereas by another * aft it is death without 
benefit of clergy, merely " to write an ano- 
nymous Letter, figned with a fidtitious name, 
demanding money, venifon, or other valuable 
thing". 

§. 3. The punifhment fliould be propor- 
tfoned to the flagitioufnefs of the crime ; but 
the flagitioufnefs of the crime diminifhes in 
proportion to the facility, with which it may 
be committed *. 

Were I to leave the fupport of this pofition 
to the internal evidence of its own truth, or 
to the mere unaffifted dictates of moral fenti- 
ment, it might appear perhaps prefumptuous ; 
becaufe contradictory to the moft ingenious 
and elegant writer on the law of England. 

h 7. Geo. ii. ch. 21. l 9. Geo. i, ch. 22. 

• C'cft le triomphe de la Liberte, lorfque les loix cri- 
minelles tirent chaque peine de la nature du crime : Tout 
1'arbitraire ceffe ; la peine ne defcend point du caprice du 
legiflateur, mais de la nature de la chofc 3 et ce n'eft pas 
I'homme qui fait violence a Thornine. 

L'Efpritdcs Loix 12. 4. 

" The 
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" The feverity of our law in certain in- 
ftances (fays that k writer) feems to be owing 
to the eafe with which fuch offences are com- 
mitted." Again * — "It is but reafonable, 
i€ that, ariiong crimes of equal malignity, 
<c thofe fliould be moft feverely punifhed, 
" which a man has the moft frequent, and 
cc eafy opportunities of committing ; which 
cc cannot be fo eafily guarded againft as others; 
<c and which therefore the offender has the 
" ftrongeft inducement to commit : accord- 
c< ing to what Cicero obferves, m ea funt 
<c animadverienda peccata maxime, qua diffi- 
€C cillinU pracaventur*. He then proceeds 
to fevcral Examples, on which it may be fuf- 
ficient to obferve, that when <c it is made 
capital for a fervant to rob his mafter" in cer- 
tain cafes, which extend not to a ftranger 
committing the fame offence againft indifferent 
perfons ; and, when " it is a fpecies of treafon 
for a fervant to kill his mafter, or for a wife 
to kill her hu(band, which ad: in others is 
only murder j" we are not in thofe cafes to 
fuppofe the frequent opportunities of perpe- 

k Sec the Commentaries on the Laws of England^ 
3, 4. pa. 241* 

1 lb. B. 4. pa. 16. 

* Qrat. pro. Sexto Rofcio, ca. 40, 

trating 
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trating the offence to have excited the peculiar 
feverity of the law. The Malignity of the 
faft is the true meafure of the penalty ; and 
that malignity is in thefe cafes aggravated by 
the grofs breach and flagrant abufe of do- 
meftic confidence \ Cicero has certainly faid, 
quod ea junt animadvertenda pea at a maxime, 
qua dijfkillime pracaventur : but the learned 
Commentator (hould have cited alfo the con- 
text, which fupports the very principle for 
which I contend; " ad cujus enim fidem 
" aliqttis confugiet, cum per ejus Jidem la+ 
4i ditur cut fe commlferit ? tefti ejfe ad alienos 
c< pojfumusy focium cavere qui poffumus t quern 
* € etiamji metuimus, jus officii ladimus : re3t 
u igitur majores eum, qui focium fefellijfet, &c. 

§.4. It is one of the unavoidable imper- 
fections of legiflatures, that they are neccffi~ 
tated to affign the feme name and penalty to 
whole claflcs of crimes, each of which differs 

n Upon this principle, by a declaration of Lewis the 
XV th. A. D. 1 724, Le vol domeftique fera puni de mort. 
This was only the renewal of a very ancient Law made by 
Lewis the IXth. A. D. 1276, which confiders this offence 
as a fpecies of treafon. " Hons, quand il emble a fon 
Saignour, et il eft a fon pain ct a fon via, il eft pendable $ 
car cejl manure de trabifm. 

Code penal, p. 103. 

from 
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from the other by an infinite variety of un- 
searchable circumftances. Yet fome offences 
are fo intimately, and fo undiftinguifhably 
claffed in their nature, that it is difficult to 
conceive any poflible reafon for a diverfity in 
their punifhment. 

It feems a ftrange incongruity, that the 
offence of counterfeiting foreign coin legiti* 
mated by proclamation, ihould work ° a cor- 
ruption of blood ; which is faved * by fpecial 
provifo in the offence of counterfeiting the 
current coin of the kingdom. Again it is a 
clergeable felony by our law to deftroy or 
damage the bridges of Brentford or Black- 
fryars : But it is death to commit the fame 
offence on the bridges of London, Weftmin- 
fter, or Putney. There is a fimilar unac- 
countable diftin&ion between prifon-breakers 
convi&ed of * perjury, or committed for r en- 
tering black-lead mines with intent to fteal ; 
and fuch as are convicted of, or committed 
for any other offence within clergy. God 
forbid, that I £hould insinuate a necfcffity to 

° Poller pa. 226. 

p 5. Eliz. ca. 11. and 8. & 9. W. iu. ca. 26, &c. 

* 2. Geo. ii. c. 25. §. 2* 

r 25, Geo. ii. c. 10. 

drag 
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drag all this variety of different inftances to 
the fame bloody line of uniformity. Their 
cruelty appears to me equal to their incon- 
fiftency ; and it would not perhaps be difficult 
to prove their folly equal to their cruelty. 

§. 5. Lenity fhould be the guardian of 
moderate governments : Severe penalties, the 
inftruments of defpotifm, may give a fudden 
check to temporary evils ; but they have a 
tendency to extend themfelves to every clafs 
of crimes, and their frequency hardens the 
fentiment of the people. Une hi rigoureufe 
produit des crimes. The excefs of the penalty 
flatters the imagination with the hope of im- 
punity, and thus becomes an advocate with 
the offender for the commiffion of the offence. 

The convifts, who have ftolen * cloth from 
the tenters, fuftian l from the bleaching 
grounds, or a lamb from their landlord's pas- 
ture, knew the law to have afligned death, 
without the benefit of clergy, to each of 
their offences : but in the depth of ignorance, 
and profligacy, mere inftindt informed them, 

• 22. Car. ii. ca. 25. §. 3. 

* 4. Geo. ii. c. 16. and 18. Geo. ii. c. 19, 

that 
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that common humanity would recoil at the 
idea, and they relied for their fecurity on the 
ingenuity of m?rcy to evade the law. 

§•6. Legiflators fhould then remember, 
that the acerbity of juftice deadens its execu- 
tion ; and that the increafe of human cor- 
ruptions 'proceeds, not from the moderation 
of punifhments, but from the impunity of 
criminals. 

§„ 7. In the promulgation of every new 
offence, let the lawgiver expofe himfelf to 
feel what wretches feel ; and let him not 
fcem to bear hardeft on thofe crimes, which, 
in his elevated ftation, he is leaft likely to 
commit. " ■ Si les fupplices en ufage dans 
" prefque tout l'orient font horreur a l'huma- 
" nite, ceft que le Defpote, qui les ordonne, 
" fe fent au deflus des loix. 11 nen eft pas 
" ainfi dans les republiques ; les loix font tou- 
c< jours douces, parce que celui qui les etablit, 
" f y foumet. If this reafoning be founded in 
truth, it furnifhes a mortifying inference, that 
men are naturally cruel, when they can be 
fo with fafety. 

• DerEfprit.1.2.— pa. 68. 

§. 8. Penal 
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§. 8. Penal laws arc to check the arm of 
wickednefs ; but not to wage war with the 
natural ientiments of the heart. 

Contrary to this principle is the " ftatute, 
which, making the concealment of infamy 
undeniable evidence of murder, compels un- 
happy women to break through the becoming 
pride and modefty of their fex, and to be the 
firft officious publishers of their own fhame* 

w 21- James ift. Cb* 27. €€ That women, delivered of 
baftard children, to avoid tbtirjbame, and to efcape pumjhment y 
do fecretly bury, and conceal the death of, their children" fe 
the Preamble of this ftatute ; the modern expofition of 
which is a good inftance, that cruel laws have a natural 
tendency to their own difiblution in the abhorrence of man- 
kind. It is now the conftant pra&ice of the courts to re- 
quire, that the body of the child (hall be found, before any 
Conviction can take place ; and, if it fliould happen, that 
the mother had any child bed linnen, or other preparatives 
in her pofleffion, prior to her delivery, rt is generally ad- 
mitted as a proof, that no concealment was intended, 
Laftly, it is not unufual to require fome degree of evidence 
that the Child was adually born alive, before the ungene- 
rous preemption, that the Mother was the wilful author 
©f the death of her new-born infant, is permitted to affeft 
her. Thefe humane deviation*) from the harfh Injun&ion 
of the ftatute have nearly amounted to a tacit abrogation 
of it. 

The expreflions of the Swedifli Law on this fubjeft are 
very fevere — " Mulier impudica, quae ex illegitimo con- 
cubitu uterum geftat, ncc hoc ante partum aperit, latebras 
quaerens quo furtim enitatur partum, et deinde abfeondit, 
percutiatur fecuri, et in pegmate comburatur, non attento 
prattxtvmortuumvclantejujlum tcrminum cditum fuijjc. 

There 
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Harfli is the conftrudtion of treafons, which 
fubjedts to that fentencc full of horrors the: 
fon, hu(band, and father, for the protec- 
tion given to the wife, parent, and child. 

The laws of Japan oblige the perfbn ao 
cufed to give an anfwer to the accufation ; if 
his anfwer be falfe, he is punifhed by death. 
This is a violation of the firft principle of 
felf-prefervation. 

§. 9. Laws made on the fpnr of the 00 
cafion, fhould have a fhort and limited dura-* 
tion ; otherwife in the courfe of years it will 
be faid <c magis faeulum Juum fapiunt, quam 
reflam rationtw." 

It is (till a Felony to (leal a hawk, and 
Death to aflbciate one month with Egyp- 
tians % or to wander, being a foldier or ma- 
There is a law to. the fame purport in France ; which 
may alfo be found in the " obfervations on the ancient fla- 
mes" — pa. 425. and I find that it is ftri£My ordered by ari 
ordinance of Henry iti. and by a Declaration of Lewis xiv. 
to be publiftied once in every three months in all the pa- 
ri(h churches* 

Code penal. Paris 1 755. — 8vo. titre 29. 

* 5. Eliz. ca. 20. p. 23. — and the declaration of Lewis 
xiv. contre les Bohemiens, et ceux qui leur donnent 
retraite. Code penal. Pa. 1 14. 

riner, 
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riner r , without a teftimonial under the hand 
of a Juftice. 

§. io* Obfolete and ufelefs ftatutes (hould 
be repealed ; for they debilitate the authority 
of fuch as ftill exift and are necefiary. Neg- 
ledt on this point is well compared by Lord 
Bacon to the cruelty of Mezentius, who left 
the living to perifh in the arms of the dead. 

Perfbns carrying fubjedts out of the northern 
counties*, or giving black mail for proteftion; 
Gaolers forcing prifoners to become approv- 
ers a ; Mafons confederating to prevent the fta- 
tutes of labourers b j Purveyors in certain cafes', 
though purveyance is abolifhed -, are all capi- 
tal offenders : and none (hall bring pollards 
and crochards (which were foreign coins of 
bafe metal) into the realm, on pain of for- 
feiture of life and goods d . The alterations in 
our government have rendered thefe particular 
provifions totally ineffective ; but there are 
other obfolete ftatutes, which exift, the pof- 
fible inftruments of mifchief in the hand 
of tyranny. 

* 39. Eliz. ca. 17. b 3. Hen. 6. c. 1. 

* 43. Eliz. ca. 13. c 28. Ed. 1. flat. 3. c. 1. 

* 14. Ed, 3. ca. 10. d 27. Ed 1. c. 3. 

§. II. Civil 
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§. n. Civil and criminal laws muft ac- 
cumulate, and become complicated, in pro- 
portion to the increafed riches of the ftate ; 
and to the fecurity given to the liberties, lives, 
honors, and properties of the people. Des- 
potic ftates admit of a Simplicity of legiflation, 
the forms and principles of which depend on 
the caprices of a weak and ignorant Monarch, 
whofe breaft is the repository of precedents : 
but it (hould be the primary objedt of free 
governments, to have the outlines of their 
privileges fixed and determinate. When the 
laws for this purpofe are explicit, it is the 
duty of the Judge ftri&ly to conform to them; 
when they are otherwiSe, it is the immediate 
duty of the Legiflator to afcertain them. 

It is not therefore Sufficient, that the de- 
cifion of the faft be guarded from the influ- 
ence of fear and affeftion j the adjudication of 
the law fliould be a certain confequence of 
that decifion. But, when the penalty pre- 
scribed bears an evident and exceflive dispro- 
portion to the offence, the humanity of the 
Judges will be interefted in the evafion oS it, 
" et magis valebunt acumina ingcnicrum> quam 
authoritas hgis'" And this is a consideration, 

• Bac. dc augm. fc. 

C which 
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"which, exclufive of every motive of humanity,, 
fhould induce the lawgiver carefully to dif- 
cufs the different modes of purrifhment, as 
applicable to the different degrees of moral 
"and political guilt* 

CHAP. III. 
Of the Infli&ion of Death. 

IT is impoffible to read the hiftories of ex- 
ecutive juftice in different governments 
without (huddering at the very idea of thofe 
mi&ries, which men, with unrelenting inge- 
nuity, have devifed for each other. . In fofne 
countries it hath been ufual to fow up crimi- 
nals in the warm fkins of beafts, and in this 
condition to expofe them to wild dogs; in 
others the limbs are torn afuftder by horfes ^ 
in others recourfe is had to crucifixions, burn- 
ings, boilings, flayings, famifhings, impale- 
ments, and other modes of dcftru&ion, equally 
(hocking to decency and humanity. 

" Merciful, heaven ! 
" Thou rather with thy (harp and fulphurous bolt 
** Split'ft the unwedgeable and gnarled oak, 

"Thaa 
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%% Than the fpijt myrtle : O but man, proud man, 
u (Dreft-in a little brief authority, 
u Mpft ig(ior*r*t of what he's moft aflqr'd, 
* c His glafly effence) like an angry ape, 
" Plays fuch fantaftic tricks before high heayen 
" As make the angels weep f . 

This imputation of tyranny and cruelty 
Bath at different periods been applicable to 
every government, of which we have any au- 
thentic hiftory* Livy, in refpedt to his Coun- 
trymen, hath endeavoured to eftablifh a dif- 
ferent inference in his account of the puni(h*» 
*nent of M. Suffetius g ; " Exinde, duabus 
u admotis quadrigis s in currus ear urn diftentus 
illfgatur Mettus\ deinde in diverfum iter 
equi concitatij lacerutn in utroque curru 
corpus, qui inbajerant vinculis membra, 
u porfantes. Averthe omnes a tantd foedi- 
€i fate JpeSlaculi occuks. Primum, ultimum- 
li que iilud fupplicium apud Romanos exempli 
,c par urn pernor is legum humanarum Juit ; 
€C in aliis ghriari licet, nulli gentium mi ti ores 
cc placuijje poenas :" We know that national 
Benevolence ought to be the concomitant of 
national Liberty, c and arc therefore inclinable 

' Shakcfpeaw Meat for Mcaf. « U i . c. 28. 

C 2 to 
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to give credit to this aflertion ; but it will 
not be found in any degree reconcileable to the 
united teftimony of many other Hiftorians. 
The modes of capital punifhment > ufed by 
the Romans, were at leaft as numerous, and 
as exceptionable, as thofe of other Nations. 
The head of the malefa&or was in fome 
cafes fattened within the furca, and in this 
attitude he was whipped to death b ; and this 
was diftinguifhed by the name of l fupplicium 
more majorum. In other cafes, as in the exe- 
cution of Antigonus, the whipping terminated 
in beheading \ Crucifixion, or the fervile 
fupplicium was in ufe during many centuries, 
and firft abrogated by Conftanftine ; the fen- 
tence alfo inflidled whipping, " verbera intra 
aut extra pomoerium, arbore infelici fufpendito '." 
The criminal was naked in the execution of 
thefe different punifhments. Parricides " were 
fewed up in a leather fack with an ape, a 

h JEs. Nam ft mohftus pergis e£e^ jam intro abripiert^ 
atque ibi ufque ad necem opcrien tons. San. /oris liber? JEe. 
fu frit. Jcr. Adelph. 2. I. 

1 Suet on. in vita Neron. ca. 49. 

k Dion L. 49. 

1 Lir. 1. 1. — and Val. max. 1. 1. c. 7. 

m Cujus fupplicio non dtbuit una parent 

Simia, necferpensunus, nee culeus units. Juv. 1. 8. 
Sec alfo, Dig. 48 ad leg. Pomp— & Cic orat pro Scxt. Rofcio. 

cock, 
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cock, a ferpent, and a dog, and fo caft into 
the lea. It was alfo ufual to cover fbme of- 
fenders with a mantle dawbed over with pitch, 
and then to fet fire to it j Cogita y inquit 
Seneca n , Mam tunicam alimentis igneis ilia tarn 
et intextam. The Emperors introduced a 
punifhment called <c Seme-diffeElio °. Dam- 
natio in gladium, or fentence to the public 
combats, and damnatio ad bejlias> were alfo 
frequent ; and the latter appears to have been 
very fatal -, " praclara adilitas ! faid Cicero, 
unus Leo, ducenti Bejliarii". 

Thefe cruelties were founded on the twelve 
tables of the Decemvirs, and were contrary 
to the republican ipirit. Accordingly by the 
Porcian law, made in the 454 th year of Rome, 
k was ordained, that no Citizen fhould be put 
to death. This exemption was in the other 
extreme, and erroneous in its foundation. 
Capital executions are in all itates neceffary. 

§• 2. Nothing however, but the evident 
refult of abfolute neceffity, can authorize the 
deftruftion of mankind by the hand of man, 

■ Ep. 14. • Sucton in vita Calig— ca. 27. 

C 3 The 
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"the inflkaiort of Death is ntt therefore t© 
be confidered in any inftance, as a mode of 
punHhment, bnt mefely as our !aft mclart- 
cholly refource in the extermination of thofe 
from fociety, whofe continuance among their 
fellow-citizens is become inconfiftent With th* 
public fafety. 

§• 3. We may pronounce it then toritrary 
both to fentiment and morality, to *ggf*vtte 
capital executions by any circumftances df 
terror or pain beyond the fufferingt infeparablfc 
from a violent death. 

The purtifhmerit of the mufdefttr after tfyal 
and conviftion Was by the Atheniahs left to 
the relations of the deceafed* who might put 
him to death if they thought proper ; but it 
was not permitted thefn to ufe any degrefc of 
torture, or to extort money'; Excellent rt~ 
ilriftions ! which taught the profecutor to 

' Demofthenei hath given a full explanation of this 
law, which ordered the murderer, if put to death, to be 
executed in the diftrift, or parifli of the deceafed ; » m ?» 
f •*D>8orO< nrph : <* fiquUm- in lege AtyiiwrioGa* & prn. f*lMts 
♦ 4 verbis figmficatur^ non licere fiagris cadere homiddam, vincire % 
<c laniare y lacerare cra 9 manus, populari tempora raptu auri^ 
tes, &'c. Pet. leg. Att. pa. 6 1 1 . 

Perriofth. orat> adv. Ariftoc. pa, 410. 

feek 
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(feek juftice not revenge* in wrftth to remem- 
ber mercy ; and tf> feel lefs, what he in his 
own intcrefts had fuffered, than what the 
Offender was about to ftiflfer. 

It was a cuftora among the Jews to give 
wine mingled with myrrh to the malefactor 
at the time of his execution , in order, as it 
41 (aid, to caufe a ftupor, and deaden the fen- 
Ability of the pain. 

I transcribe the following anecdote from 
the Engliih State-tcyals. " Hugh Peters be- 
ing carried on a fledge to the fcaffbld, was 
made to fit therein within the rails, to behold 
the execution of Mr. Cook- When Mr. Cook 
wa$ cut down, and brought to be quartered, 
Col. Turner ordered the Sheriffs men to bring 
Mr* Peters near, that be might fee it $ and bye 
and bye the hangman came to him all befmear- 
«d in blood, and, rubbing his bloody hands to- 
gether, he tauntingly afked, " Come how do 
you like this work* Mr. Peters, how do you 
like it". He replied, " Friend you do not 
well to trample on a dying Man". 

Shall we plant thorns in the path of Mifery ? 

God forbid ! Such refinements of inhumanity 

are admiflablc only in governments fo abo- 

C 4 minable 
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CHAP. IV. 

Of Banijhment. 

§. i.rpHE Romans permitted an accufed 
X Citizen, in every cafe £$/wr judg- 
ment, to withdraw himfelf from the confc- 
quences of convi&ion into voluntary exile. 
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u Exilium (inquit Cicero) r ntm fupplicium 
ejiy fed perjugium, portufque fuppliciu Ita- 
que nulla in lege noftrd reperietur> ut apui 
cateras civitates, malejicium ullum txilio 
" ejje muUatum* Sed cum homines vinculo, 
cc neces y ignominiafque vitant, qua funt legibus 
<c conftituta, confugiunt, quafi ad aram, in ex- 
€i ilium ; quiyji in civitate legis vimfubire veU 
<c lent, non prius civitatem, quam vitam omit* 
«< terent" 

§. 2. Tranfportation was totally unknown 
to the common law of England ; but the an- 
cient practice of abjuration of the realm bore 
a flrong refcmblance to it. " This was per~ 

r Orat. pro A. Caecin. 

" mitted 
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" mitted, fays Sir E. Coke, when the felon 
" cboie rather, perdere patriam f quam vitam" 
The oath of perpetual baniihment was then 
adminiftered to him by the Coroner in the 
church, or church-yard, to which he had 
fled ; and a crofs was delivered into his hand 
for his protection on his journey. This cu- 
ftom no longer fubfifh ; for the privileges of 
fan&uary* being taken away by the ad of Ja. L 
the abjuration, as at the common law, being 
founded thereon, was virtually abolifhed. 

At prefent, banifhment is in England, as 
in Ruflia*, more frequently inflicted as a mode 
of punifhment, than permitted as an aft of 
mercy. But in Ruflia it is made fubfervient to 
political utility 5 and thofe, who have by their 
ftiifconduft loft all claim to the indulgence of 
their countrymen, are compelled to undergo a 
fcparation from all domeftic connections, the 

1 A very particular defcription of fancluary and abjura- 
tion may be found in " Le Grand Couftumkr." fol. 1 3. 
§. 81. See alfo the Mirror, c. 1. §.13. 

1 U exil en Siberie porte avec foi une forte de repro- 
bation ; il rend un homme (i malheureux, que quoiqu'U 
vive au milieu de fes femblables, tout le mondele fuit ; per* 
fenne n'ofe avoir avec lui aucune efpece de liaifon ; mais e'eft . 
moins a caufe du crime qu'on iui fuppofe, que par la craintQ 
iju'on adudefpotc. 

Voyages en Sib. J. 1. pt. 236. 

gours 
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rigours of a horrid climate, and the unhealthy 
incfs of mines, in the place of better citizens, 
who muft otherwife be neceffitated to accept 
fo fevere a lot- 
On the contrary, every effedt of banifhment, 
as pradtifed in England, is often beneficial to 
the criminal ; and always injurious to the 
community. The kingdom is deprived of a 
fubject, and renounces all the emoluments of 
his future exiftence. He is merely transferred 
to a new country ; diftant indeed, but as fer- 
tile, as happy, as civilized, and in general 
as healthy, as that which he hath offended. 

It would not be incredible then, if this pu- 
nilhment fliould be aflerted in fome inftances 
to have operated even as a temptation to the 
offence; in many inftances hath its infufficiency 
been a fatal argument for the multiplication 
of capital penalties. 

§. 3. It deferves ferious and immediate con- 
fideration, how far, and by what means this 
defe& in our law may be redrafted. It might 
perhaps be pradticable to diretf: the Arid: em- 
ployment of a limited number of convifted 
felons in each of the dock-yards, in the ftan- 

naries, 
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naries, faltworks, mines, and public build- 
ings of the kingdom. The more enormous 
offenders might be fent to Tunis, Algiers, and 
other Mahometan ports, for the redemption 
of Chriftian flaves j others might be com- 
pelled to dangerous expeditions ; or be fent to 
eftablifh new colonies, factories, and fettle- 
ments on the coafts of Africa, and on fmall 
iflands for the benefit of navigation. It muft 
however be confefled, that it is not eafy k to 
determine upon theory the fuccefs of political 
innovations -, it is indeed impoflible for a fpe- 
culative writer in his clofet to colledt the proper 
materials for this purpofe. Pradticablc fchemes 
on fuch fubjedts can only be obtained from 
merchants and others, who are qualified by 
experience to point them out, and have the 
inducement of intereft to promote their fuc- 
cefs. 

§. 5. I cannot difmifs this fubjedt without 
exprefling a doubt, relative to the propriety of 
punifhing by death a return from tranfporta- 
tion ; efpecially where the original offence 
was not capital. It certainly is not juftified 
by neceflity ; for it is eafy, if requifite, to 
fend the delinquent abroad again, without any 
confiderable degree either of expence or trou- 
ble. 
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ble. Will it be faid, that hedefervedlyfofiei* 
for the breach of a compact, which he is fop- 
pofed to have made ? In many inftances the 
transportation is not in the nature of a condi- 
tional pardon, but directed by pofitive law s" 

■ In fupport of this afTcrtion I (hall cite Tome authorities ; 
previouJJy obfervingy that " exclufion from fociety is the pro- 
per punifhment of thofe only, who are become objedb of 
tenor to their fellow «citncns, in confequqnee of very hei- 
nous crimes, either not equivalent to the ulimum Jufpii- 
aum> or of which they have been convi&ed by difputahle 
and unfettsfa&ory evidence. 

By 6 Geo. i. c. 23. and 4 Geo. 1. c. 1 1. any perfons 
convidted of larceny either grand or petit, and entitled to 
clergy, may in the difcretion of the court be direfted to be 
transported to America for (even years ; and if they return 
within that time it (hall be felony without benefit of clergy. 

By ftat. 10. Geo. 2. c. 32. The penalty of tranfporta* 
tion for feven years is inflided on the fecond offence of 
ftcaling deer in any uninclofed foreft ; and for the firft of- 
fence upon fuch as come to hunt there, armed with often* 
five weapons. 

By 26 Geo. 2. c. 19. §• 1 1. Perfons convi&ed of afiault- 
ing any magiftrate or officer, &c. in the falvage of any vef* 
fel or goods, are to be tranfported for feven years. 
Jbid, c. 33. §. 8. Perfons convicted of folemnizing matri- 
mony without banns or licence, ice. (hall be tranfported for 
fourteen years. 

Alio, by 5 Geo. 3. c. 14. Perfons dealing, or taking 
fi(h in any water within a park, paddock, orchard or yard, 
and the receivers, aiders, and abettors fhall be tranfported 
fix feven years. 

I have not fele&ed tbefe as the mjl exceptionable inftan- 
ces; there are many others, in which tranfportation is in* 
lifted upon offences by no means (o heinous in their; na- 
ture, as to require the extirpation of the criminal from the 
Tociety of his' fellow-citizens* 

in 
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in no inftancc is fuch a compad recondleable 
to the law of nature* 

On the whole, is not fuch fcverity incon- 
fiftent with that leading principle, which for- 
bids penal laws to attack the natural fentiments 
of the heart? " Duri efi non defiderare 
c< patriam. Cart funt parenfes, cari liberty 
" propinqui y familiar es\ fed omnes omnium ca- 
t€ ritates patria una compkxa efi : pro qua quis 
€< bonus dubitet mortem oppetere? 

§. 6. By flat. 20 Geo. 2. c. 46. It is made 
a felony, without benefit of clergy, for rebels 
under fentence of tranfportation to go into 
France or Spain $ and the fame fcverity is ex«* 
tended to all the friends of fuch perfons, keep- 
ing or entertaining any correfpondence with 
-them by letters, mcffagcs, or otherwifc." 

In the wording of this claufe, there is not 
any feving of even the mod innocent inter- 
changes of friendship. Shall then the law- 
giver infringe all the ties and privileges of hu- 
manity ? Shall he point the fword of juftice 
againft the bofom of fidelity ? To fuch ft 
lawgiver I would fay, " Confult your own 
" heart, and inflidt not chaftifemcnt on ac- 

" tions, 
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" tions, which a good mind cannot difap* 
€< prove. 

C H A P. V. 

Of Forfeiture and Corruption of 
Blood. 

ATE C vero mefugit, quam fit acerbum paren~ 
* turn feeler a filiorum pants lui : fed hoc 
praclare legibus comparatum e/l, ut car i las libt- 
rorum amiciores parentes rcipublicce redderet* . 

On a fuperficial glance, it feems harfh, in 
a moral view, to extend the difgrace and in- 
famy of the guilty anceftor to the innocent de- 
fendant ; and to involve a whole family in the 
puniihment of one criminal. In a political 
light it feems contrary to the principles of 
freedom, to inftitute irregular fluctuations of 
property, and to leave fo baneful a tool to the 
mifapplication of poflible tyranny, or the 
rage of civil troubles. A very ingenious an- 
fwer hath been given to thefe objections by a 
late learned perfon ; from whofe excellent ar- 

w Ciceron. ad Brutum Ep. 12. 

gument 
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gument (without adopting all the conclufions, 
for which he fo ably contended) we muft at 
lead colled, that the law of forfeitures, when 
properly directed and retrained, is a falutary 
terror in defence of the ftate, neither cruel nor 
impolitic. 

Was it ever alledged againft the punishment 
of death, that cc its confequences cannot in 
li any cafe be confined to the criminal ; but 
" muft of neceflity go beyond him, to fome 
* c conne&ed with him by friendfhip, intereft, 
<c or nature ?" * — Society is fupported by this 
neceflity, whilft individuals fuffer by it. Omne 
magnum exemplum babet aliquid ex iniquo> qnod 
contra Jingulos Militate publicd rependiturS 

But it will be faid, that the collateral con- 
fequences of forfeiture are not the creatures of 
neceflity, but of pofitive inftitution. Be they 
fo ; it is neither unjuft nor unwife to convert 
human partialities to the promotion of human 
happinefs. Defcendible honors, and the ex- 
pectations of inheritance, are the gifts of fo- 
ciety; conditional gifts, and therefore revo- 



* Confid. on the law of forfeiture, p. 10. 
/ Tacit, annal. L. 14. 
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cable, and may be modified by the public dis- 
cretion for the public benefit. 

§. Thefe arguments are offered in defence 
only of forfeitures immediately affedting the 
criminal ; and it may fecm a fufficient feverity* 
that the children are thereby reduced to prefent 
poverty. — It is not fo eafy to reconcile either to 
reafon or benevolence, that corruption of blood, 
a further confequence of Englifli attainders,, 
by which the inheritable quality is for ever fex- 
tiuguifhed. 

The grandfather poflefles an eftate in fee ? 
his fon commits treafon, and is executed > 
this attainder is a never-ceafing bar to the 
claim of the grandchild, and his pofterity. A 
father, feized of an eftate in fee, dies, leaving 
two fons, the elder of whom is attainted y 
the younger cannot fueceed, though the im- 
mediate defendant of innocent anceftors* 
nor can the children of the elder* Why, it 
will be faid, fhould the impediment of blood 
flop the courfe of defcent as to eftates, over 
which the criminal, as he never had any po£ 
feffion, could have no influence ? It is an ob- 
vious anfwer, that the law requires the clai- 
mant by defcent to prove himfelf heir to the 

perfon 
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perfon laft feized ; and in thefe cafes a link of 
the defcending chain is irrecoverably loft. 

We muft not however argue from fpecial 
cafes againft general fyftems. Perfection un- 
exceptionable cannot be the refult of human 
diipenfations ; and it would turn this beautiful 
fabric of oqr liberties to a fantaftical, confufcd 
fcene of prcpofterous diftindtions, if it were 
allowable to fet up perfonal compaffion, and 
private hardships, in oppofition to the con- 
fiftency of legal principles. 

Yet there are cafes, in which it is difficult 
for the artificial inferences of rcafon to give 
Jfatisfa&ion to the natural dictates of fenti* 
ment.— A criminal is attainted, in the year 
1770, for an offence, then only difcovered* 
but committed in the year iyto. — Suppofe 
lum, in thi$ interval to have alienated one 
half of his eftate to a fair purchafer, and to 
have contracted bond fide debts, equivalent to 
the other half. The Alieniemuft. be difpofleiTed, 
and the honeft creditors are left without re- 
medy ; for " the forfeiture of lands (fays the 
•" law) has a relation to the time of conjmit- 
<c ting the offence, fo as to avoid the inter- 
mediate charges and conveyances/' 

D 2 Again 
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Again, if the Hufband and Wife be poP 
feflcd jointly of a term of years in land, and 
the hufband drown himfclf, the land (hall be 
forfeited to the King ; and the wife muft lofe 
the benefit of the Survivorship. For, by the 
aft of carting himfclf into the water, which 
is the caufe of the felony committed, he for- 
feits the term ; and this gives a title to the 
King, in preference to the wife'* tide by fur- 
vivorfhip, whieh could not accrue till the 
inftant of her huiband's death/ 

Many of the inferior felonies fubjeft the 
the offender to the forfeiture of goods and 
chattels $ whence refults a very unequal dis- 
tribution of juftice. A rich trader, and an 
affluent country -gentleman, being involved 
precifely in the fame fpecies and degree of 
guilt, the children of the former are reduced 
to beggary, while the family of the latter 
retain all their opulence. The death of the 
anceftor, before conviction and judgment, dis- 
charges, as to the real eftate, all proceedings 
and forfeitures. So that the law fiirnifhes a 

* Black. Comment 4. 190. — Plowden 260. — This wis 
determined in the cafe of Lady Margaret Hales, wife of 
Sir James Hales (one of the Judges of the Common Pleas, 
who drowned himfclf in the third year of Q. Eliz. 

temptation 
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temptation to the Criminal to rufli uncaU'd 
For into the prefence of the Almighty, with 
all his imperfections on his head, by adding 
Sulfide to the catalogue of his offences, 

Valerius Maximus gives us an example of the 
effed of a temptation of the fame kind in his 
account of Licinius Macer, He tells us, that, 
at the concluiion of his tryal, perceiving Cicero 
ready to give judgment againft him, he flop- 
ped his breath with a handkerchief, and ex- 
pired; that by this means the eftatc was faved 
to his Son Licinius Calvus, afterwards an 
Orator of great eminence*. In the latter 
ages of the Roman law, a diftinftion was 
made, inflifting forfeiture on thofe, who 
killed themfehres under die accusation of a 
capital crime. 

§. 3. Bills of attainder are exertions of 
thofe extraordinary powers, which ought to 
be ufed only on the preflures of real and 
urgent neceffity* but never to be defecrated 
to the gratification of political refentments. 

One of Henry the eighth's parliaments at- 
tainted the Countefs of Salifbury, the Mar- 

• Val. Max. 9. 12, 

P 3 chionefs 
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chioncfs of Exeter, and two Gentlemen, 
without better proofs, than the unfupported 
ftggeftions of that wretched fycophant Crafci- 
well, and without any tryal or even citation 
to appear before them. This inftrument of 
regal tyranny fell a facrifice to the fame ini- 
quitous meafures himfelf. He was in the year 
following declared Vicar general of the king- . 
dom; and, a few weeks afterwards, under 
an Attainder of the fame parliament, without 
tryal, examination or evidence, condemned to 
death, and executed \ 

It is impoflible to apologize for the many 
bloody ftains, which we find indelibly affixed 
upon Englifh hiftory, by this paffionate, and 
irregular mode of punifhing, Even Strafford, 
whom, as an Englifh ftatefman, we muft, as 
Englifhmen, abhor, muft in candour be con^ 
feffed to have fallen a vidim to the indifcreet 
rage of an Englifh parliament, c < We have 
♦ c lived, my lords, (faid he at the conclufion 
< c of his eloquent defence) happily to ourfelvee 
" at home y we have lived glorioufly abroad 
" to the world ; let us be content with what 
" our fathers have left us ; let -not our am* 

*PnrrietVol. i. pa, 278. 

« bition 



OF PENAL LAW. 39 

tc bition carry us to be more learned, than 
<( they were, in killing, and definitive arts, 
<c Were it not for the intereft of thefc 
cc pledges, which a Saint in heaven left me, 
€€ I fhould be loth — (here he pointed to his 
<€ children, his voice faultered, and his weep- 
cc ing flopped him) " what I forfeit for my- 
<€ felf, it is nothing: but I confefs, that my 
" indifcretion fhould forfeit for them, wounds 
4C me very deeply. You will pardon my in- 
<€ firmity; fbmething more I fhould have 
" faid, but I fee I fhall not be able, and 
€C therefore I fhall leave it", 

«* Such (fays the philofophical Hiflorian) 
jvere the capacity, genius, and prefence of 
mind, difplayed by this magnanimous ftatef- 
man, that, whilft argument, and reafon, and law 
had any place, he obtained an undifputed vic- 
tory : and he perifhed at laft overwhelmed, 
and ftill unfubdued, by the undifguifed vio- 
lence of his fierce and unrelenting antagonifts". 
Weak is the effedt of eloquence on the pre- 
determinations bf party ! The Parliament 
proceeded in the Attainder ; but in a few weeks 
remitted to the children the more fevere con- 
sequences of the fentence. 

D 4 That, 
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That, <c whoever deferves to die, and dies by 
an att of the whole Legijlature y diesju/lly\ is 
a pofition, which in the conftrudtion of un- 
prejudiced reafon is certainly true : but it 
fhould be remembered, that many rcquifites 
muft concur to (hew, that the party profe- 
cuted deferves to die ; requifites, which, in 
moft cafes of Attainders, have been too preci- 
pitately affumed. But I return to my fubjeft. 

§. 4. Upon the whole, tho* it be not un^ 
equitable, " that thofc contingent advantages, 
which the civil qualifications of the blood have 
brought into view by the defert of one An- 
ceftor, fhould be intercepted by the crimes of 
another c :" yet it is with pleafure, I fee the 
approach of that day, when the pofthumous 
rigours of forfeitures will be removed, and 
the impediments of defcent no longer affeft 
a blamelefs pofterity. 

The Stat. 7. Ann. ca. 21. provides, that, 
after the deceafe of the then Pretendef, no 
attainder for treafon (hall extend to the dis- 
inheriting of any heir, nor to the prejudice 

< Confukrations on the Law of Forfeiture, 
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of the right, or title of any perfon, or per- 
fons, other than the right or title of the of- 
fender, or offenders, during his, her, or their 
natural livea only; giving alio a power of entry 
after their deaths, as if fuch attainder had 
never happened. 

It was thought expedient, in the year 1744, 
to fufpend the operation and effeft of this 
ftatute, till after the deceafe of the prefent 
Pretender and his brother. 

This fiifpending claufe was debated with 
great warmth, and profufion of learning, be- 
tween Sir Pudley Ryder, and Mr. Fazakerly; 
by jhe latter of whom it was contended, to 
be virtually fubverfive of the conditions of the 
Union; inconfiftent with the fpirit of our 
Conftitution, with the di&ates of humanity, 
and the principles of policy. It was alfo the 
fubjedt of much eloquence in the upper houfe. 

In fadt, when the Adt of Union pafled in 
the fifth year of the Queen, this point had 
been left undetermined ; but upon a tacit un- 
dertaking, well underftood on the part of 
the Scots, (who had no intention to make 
fhemfelves liable to Englifh attainders) that it 

fhould 
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(hould be afterwards adjuftcd. The fubfe- 
quent Aft was accordingly framed u for im- 
proving the union of the two kingdoms' 9 / 
But, as a total immunity from the forfeiture 
of real eftates was not founded on any requi- 
fition of Scotland, either exprefled or implied; 
it is difficult to conceive the reafon, which 
induced the parliament to carry the remedy 
fo far beyond the grievance then in con* 
templation. 

The mere execution of the criminal is a 
fleeting example, but the forfeiture of lands 
leaves a permanent impreffion : It is indeed 
one of our bed conftitutional fafe-guards, 
when applied with difcretion to the prefer- 
vation of moral conduct, and ufed without 
violence to the correction of guilt. Itbis 
branch of the penal fyftem will not therefore 
be fuffered to fall from the body of our law 
without ferious conjideration : but we may 

* Stat. 7. Ann. ca. 21. — the Preamble is in the follow- 
ing words. 4< Whereas nothing can more conduce to die 
improving the union of the two kingdoms, than that the 
Laws of both parts of Great Britain, fhould agree as near 
as may be, efpecially thofe Laws which relate to High 
Treafon and the proceedings thereon as to the nature of the 
crime, the method of profecution and trial, and alfo the 
forfeitures and pumjbment of that offence ; which are of the 
grcateft concern both to the King and the Subject." 

fcfely 
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fafely conclude, that the corruption of blood, 
with all it's endlefs confequences, will have a 
fpeedy and total abolition j as any further in- 
tervention of Parliament therein would be 
contrary to that facred regard, which is due 
to national compadts. 

§. 4. But it fliould be obferved, that this 
Provifion extends to Attainders, only in cafes 
of high Trcafon : they will ftill operate in 
full force upon the crimes of petty treafon, 
and on many, if not all the higher felonies. 

If fuch an inconfiftence be fuffered, it will 
make the Englifh law the very reverfe of the 
iyftem of Arcadius ; who, leaving treafbns 
liable to the utmoft feverities, fpeaks of other 
offences in the following words ; " Sancimus 
€t ibi ejfe poenam, ubi et noxia ejl ; propinquos^ 
iC fiBtoSy familiaresj procul a calumnia fubmo- 
" vemus, quos reos fcelerio focietas non facit. 
<c Nee enim ajfimtas, vel amicitia> nefarium 
« crimen aimittunt ; peccata igiturfuos teneant 
€l auBores ; nee ulterius progrediatur mtus % 
* € quam reperiatur deliftum?. 



CHAP. 
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CHAP. VI. 

Of Imprifonment. 

§. i. TMprifonment, infli&ed by law as a 
JL punifhment* is not according to the 
principles of wife legiflation. It links ufeful 
fubjedts into burdens on the community, and 
has always a bad effe<3 on their morals : nor 
can it communicate the benefit of example, 
being in its nature fecluded from the eye of 
the people. 

Thefe obje&ions are obvioufly true; but 
their influence on the Laws of England hath 
not been uniform. It is not UQufual, by the 
pofitive inftitutions of this land of liberty, to 
punifh offenders by confinement; in many 
cafes, temporary ; in others, as in the inftance 
of ftriking at any perfon in the King's courts 
of juftice, of refcuing a prifoner, and in every 
cafe of Praemunire, perpetual. And in this 
light, as a mode of punifhment, it was con- 
fidered in the earlier ages of our Law; of 
which I find the following inftance in the 

ftatute 
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ftatute of Weftm. the 2d. e A. D. 1285. 
u %yi monialem a domo fud abducat, licet mo- 
niatis confentiaty puniatur per prifonam trium 
annorum, et fatisfaciat domui, a qua abdufla 
fuerit, competenter" 

§.2. It is the proper end of cuftody, to 
keep thofe, who are accufed of injuries to fo- 
tiety, amenable to the decifions of jbftice. 
But, as accuf&tions are not proofs, and as in- 
nocence is to be prefumed in every ftage of 
the charge, previous to the conviction of 
guilt; the utmoft tendernefs and lenity are 
due to the pcrfon of the prifoner. And here 
it fhould be particularly obferved, that // is 
contrary both to public juftice and public utility \ 
to throw the accufed and convitled, the innocent 
and the guilty y indifcriminately* into the fame 
Dungeon. From a numberlefs variety of ac- 
cidental circumflances, which happen in the 
courfe of human tranfadtions, It muft fall to 
the lot of many, to become Infolvent. Deb- 
tors therefore, tho* certainly a fpecies of Cri- 
miminals, fhould in general be coniidered 
rather as unfortunate, than culpable. Hu- 
mane treatment they have a claim to; nor 

•13 Ed. ift.ca. 34. 

an 
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can Wc, confidently with any good principle, 
either of morals or government, rcfufe the 
fame to perfons accufed, or even to the moil; 
atrocious convidls. It will follow, that a ipc- 
cial care fhould be taken , left die ncceflary 
miferies of a gaol be aggravated by the unre- 
ftrained cruelty of the gaoler. 

§. 2. I might refer to the very excellent pro* 
vifion of the civil law on this fubjed;* but 
fuch peculiar attention hath been (hewn to it 
both by the common, and ftatute law of Eng- 
land, that nothing more can be defired $ ex- 
cept that improvement in the airinefs and ex- 
tent of the buildings, which the induftriow 
refinement of a fenfible agq is foon likely tp 
produce* 

The appointment of gaolers refts with the 
fheriff, who is in fome degree refponfible for 
their good behaviour/ and interefted therefore 
in the choice of proper perfons ; from whom 
lie is alio required to exalt very ample fecu- 
aity. The body of a man dying in pri&n is 
not to be interred, until the Coroners ipqtwft 

1 Domat's civil law. v. 2. p. 287* 
k Dalt, c. 118. 4 Rep. 34. 

hath 
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hath examined it: and, in point of law, if a 
prifoner dies in durefs of the goaler by hard 
Confinement, and feverities unneceflaiy to the 
fafe cuftody, it is murder. 1 Thefe preventives 
of fecrct tyranny have been well preferred to 
the fubjedfc by frequent profecutions, the cffe&s 
of ufeful and companionate enquiries, occa- 
fionally inftituted by the two houfes of Par- 
liament. And laftly, the abufes, extortions, 
and infults of gaolers towards the unfortunate 
perfbns in their cuftody, are more particularly 
guarded againft by a late very comprehenfive 
ftatutev B the provifions of which are very be- 
neficial both to debtors and criminals, though 
more cfpccially intended for the former. 

§. 3. This extraordinary anxiety of our law 
in favour of prifoners is by no means fuper- 
fluous ; for it muft be confefled that gaolers are 
in general a mercilefs race of men. 

1 Strange 856 & 884. The cafes of Cartel v. Bambridge 
and Corbet ; and of the King v. Huggins. Mr. Juftice 
Forfter, p. 322. hath inadvertently ftated the opinions col- 
laterally given by the court in thefe cafes, as the pofitive 
decifions of the court againft the defendants : whereas, in 
the firft cafe, there being no pretence to charge either of 
the appellees, the jury brought them in, Not guilty ; and ia 
the other cafe, " it is die judgment of the court on the fpe- 
" ciai verdift, that the prifoner Huggins is Not guilty, 
44 and therefore he muft be discharged." 
m 32 Geo. 2. c. 28. 

The 
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The Count de Lauzun pafled the long in- 
terval from the year 1672 to 168 1 in the prifon 
of Pignerol. It has been well obfcrved,* 
" that, with pen, and ink, and paper, albeit 
" a man cannot get out of prifon, he may do 
" very well within, and at lad come out a 
<c wifer man than he entered *" but thefc con- 
folations did not fall to the lot of the Count 
de Lauzun. — At a diftance from the voice of 
friend or relation ; without any founds except 
his own fighs ; without any light except the 
glimmering through the ruins of the roof; 
without books, means of occupation, or pofli- 
bility of exercife; a prey to hope deferred, 
corroding languor, and uninterrupted horror j 
he at laft, as the only means of avoiding in- 
fanity, had recourfe to the expedient of taming 
a fpider. — €i Mifery, fays Trinculo, makes a 
" man acquainted with ftrange companions." 
The fpider received his flies every morning 
with gratitude, carried on his webs through 
the day with alacrity, and engaged the whole 
attention of his benefadtor ; until the gaoler, 
converfant in fcenes of wretchednefs, and 
confequently fteeled againft every tender fenfa- 
tion, accidentally difcovered this amufemcnt 

m Sterne* 

Of 
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of his prifoner, and in the wantonnefs of ty- 
ranny officioufly deftroyed the fubjeft of it. 
M, de Lauzun afterwards declared, that he 
conceived his agony on this occafion to have 
been more painful than that of a fond mother 
en the lofs of a darling child. 

CHAP. VII. 

Of Corporal Punijhments^ and of 
Infamy. 

§. 1. XT TE are told, that in Sparta it was 
V V thought a very disgraceful fen- 
tence to the criminal, to lofe the privilege of 
lending his wife to another man, or to be con- 
fined to the fociety of virgins. 

The authenticity of the fadl is immaterial, 
if the inference be admitted, which is, that, 
in a moderate and virtuous government \ the idea 
cf Jhame will follow the finger of the law ; and 
that, whatever fpecies of punifhment is point- 
ed out as infamous, will have the effedt of in- 
famy. Exiftimatio eft dignitatis illafe ftafus, 
le gibus ac moribus comprobatus^ qui ex delifto 
nofiro, auSloritate legum aut minuitur, ant con- 

E fumitur. 
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fumitur? The punifhment of ftrangling is 
deemed honorable by the Ottoman family, 
who think it infamous, that their blood (hould 
be fpilt upon the ground ; in England it is 
thought a more refpedtable death to be be- 
headed. 

§. 2. Let legiflators then remember, that 
the (lamp of ignominy is intruded to their 
difpofal ; and let them ufe with ceconomy, and 
discretion, this beft inftrument for the promo- 
tion of morality, and the extirpation of vice. 

Shame lofes its effect, when it is infli&ed 
without juft and cautious diftin&ion ; or when, 
by the wantonnefs of oppreffion, it is made 
familiar to the eye. The fenfibility of the 
people, under fo extravagant an exertion of 
power, degenerates into defpondency, bafenefs, 
and ftupidity : their virtue is of forced extrac- 
tion, the child of fear, with all the meannefs 
of the parent entailed upon it. The tran- 
quility of fuch a ftate, fays Montefquicu, is 
the mournful filence of a city, which the ene- 
my is about to ftorm. 

• Dig. L. i. T.13. 5. §. 1. 

The 
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The prefent Emprcfs of Ruflia is aware, 
that immoderate efforts are the (ymptoms of 
infufficiency, and have always more fury than 
force i that the fecurity of the prince decreafes 
in proportion to the exorbitance of his defpo- 
tifin ; and that the national fenfibility is the 
beft fpring of national power. But a few years 
ago, prior to the reign of the late Emprefs 
Elizabeth, it was no more difgrace to a Ruffian 
nobleman to receive a public flogging from the 
arm of the hangman, than it is at this mo- 
ment to a miferable Japoncfe to pay with his 
fkin the coils of a civil adtion, thought nuga- 
tory by the judge. The Muscovites no longer 
wed their wives with a whip inftead of a wed* 
ding ring; and Ruflia rifes into the refpedt of 
Europe. The Japonefc ftill fubmit to the 
daily discipline of the lath \ and Japan conti- 
nues the contempt of the world. — The cudgel 
(fays du Halde) is the Governor of China ; 
the Chinefe (fays the writer of Lord Anion's 
voyage) are eminent for timidity, hypocrify, 
and difhonefty. 

§. 3. Corporal punifliments, immediately 

affe&ing the body, and publickly inflidlcd, 

ought to be infamous in the eftimation of the 

people^ fo fliould degradations from titles of 

E 2 honor 
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honor, civil incapacities, brandings, and pub- 
lic exhibitions of the offender : all which pe- 
nalties fhould be applied with great caution,, 
and only to offences infamous in their nature. 

§. 4. In any cafe, to affix a lading, vifible 
ftigma upon the offender, is contrary both to 
humanity and found policy. The wretch 
finding himfelf fubjefted to continual infult, 
becomes habituated to his difgrace, and lofes 
all fenfe of fhame. It is impoffible for him 
to form any irreproachable connexion ; for 
virtue, though of a fecial nature, will not af- 
fociate with infamy. Yet this pra&iceof brand- 
ing hath prevailed in every known fyftcm of 
laws ; as with us at prefent, in the punifhment 
of many offences y and in all cafes, when the 
offender, not being a clergyman, is admitted 
to the benefit of clergy. In like manner by 
the laws of France " Ceux & celles, qui aprh 
" avoir ete condamnes pour vol, oufletris de quel- 
<c que autre crime, que ceJoit,feront convainqus 
" de recidive en crime de vol, ne pourront etre 
" condamnes a moindre peine que, fcavoir % les 
<€ hommes aux galcres a terns, ou a perpetuity 
" et les femmes a etre de nouveau fletries d'un 
" W.^ tijl pour recidive de vol, ou d'unfim* 
" pie V. ft la premiere fikrijfure a eti encouroue 

" pour 
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** pour autre crime. 7 Et ceux qui feront con- 
<c condamnis aux galeres a terns on a perpetuite 
" pour quelquc crime que ce pilifle etre, fe- 
<c rontjletries, avant dy itre conduits , destrois 
" lettres G. A. L. pour> en cas de recidive en 
c< crime qui merit e peine AJjH£trve> etrepunis de 
" mort?" So alfo among the Romans, it 
was ufual, but only when the crime was in- 
famous in its nature, to affix fome branding, 
or ignominious letter on the forehead of the 
criminals ; and perfons fo branded were after- 
wards called inferipti, or Jiigmatici, or by a 
more equivocal term, literati V an expreflion 
adopted in flat. 4 Hen. 7. c. 13. which re- 
cites that diverfe perfons lettered had been more 
bold to commit mifchievous deeds, &c. 

§.5. I fay nothing of baftinadoes, mutila- 
tions, and a variety of other modes of pu- 
nching, equally inconfiflent with decency and 
humanity: fuch refinements of cruelty put 
the whole fpecies, rather than the criminal, to 
difgrace. 

p Code penal 8fo. A. D. 17559 p. 105. Declaration du 
Ixmis 15. 

' Cocl. Rhod. 1. 7. c. 13. 

E 3 Artax- 
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Artaxerxes moderated die feverity of the 
laws of Perfia, by ena&ing, that the nobility 
who debated themfelves, inftead of being 
lalhed, which had been the pra&ice, (hould 
be ftripped, and the whipping be given to their 
veftments ; and that, inftead of having the 
hair plucked off, they (hould only be deprived 
of their high-crowned Tiarac/ 

§. 6. There are two kind6 of infamy, the 
one founded in the opinions of the people re«r 
fpe&ing the mode of punishment, the other 
in the confirmation of law refpefting the future 
credibility of the delinquent : the law of Eng- 
land was erroneous, when it declared the lat- 
ter a confequence of the punifhment, not of 
the crime. 1 — There flill exift fome unrepealed 
* ftatutes, which inflidt perpetual infamy on ok- 
fences of civil inftitution." But in general 
the rigour of this doctrine is now reduced to 
reafon ; w and it is holden that, unlefs a man 
be put in the pillory, or ftigmatized, for crU 
tnenjalfi) as for perjury, forgery, or the like r 

* PluUrch. 

1 Co. Litt. 6. B. 

u 2 & 3 Edw. 6. 

? Gilbert's Law of Evidence, p. 143. 

it 
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it infers no blemifli on his attestation. It may 
be highly penal to engrofs corn, or to pub- 
lish a pamphlet offenfive to government ; but 
mercantile avarice, and political fedition, have 
no connexion with the competence of testi- 
mony ; the credit of an oath can only be over 
ballanced by the nature and weight of the 
iniquity. Such was the reafoning of the Ro- 
man law. " Iflus fujtium infamiam non im- 
t€ portat t fed caufa> prcpter quam id pat i me- 
<l ruit\ Ji eafuity qua infamiam damnato ir- 
" rcgat"\ 

§• 7. The Englifh conftitution, ever anx- 
ious to preferve the virtuous pride of the peo- 
ple, hath ufed this branch of the penal code 
with a referve fofcrupulous, that it may almoft 
be doubted, whether more attention hath not 
been (hewn to the protection of this principle, 
than to the prefervation of life : for corporal 
pains might certainly with good effect be fub- 
ftituted, in fome cafes, in the room of capital 
judgments. 

Yet, without any very ftridl fcrutiny into 
our ftatute books, one may point out many 

* Dig. 48. T. 19. §. 26. 
* E 4 provifions 
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provifions ftill cxifting, which arc difguftful to 
humanity, and offenfive to common fcnfc. 

It is eafy to conceive, why the hand which 
gives a blow in a court of juftice (hould be 
cut off by edift of law j though it was at 
leaft a condefcenfion to minutcnefles in that 
parliament, which, c< to give more folemnity 
* c to the operation," y ordcred the mafter cook 
and ferjeant of the larder to attend with dreffing 
knives; the ferjeant of the woodyard to furnifh 
a chopping-block; the yeoman of the fcuUery 
to attend with a pan of coals, and the ferjeant 
farrier to bring hot irons to fear the flump. But 
it is not fo eafy to acquiefce in the propriety of 
punifhing a blow given in a church-yard, with 
the lofs of an ear f though we are told, that 
it was intended to obviate the quarrels of pro- 
teftants, and papifts, at the firft eftablifhment 
of the reformation. Under a fimilar difre- 
gard to relative propriety, Henry the Firft 
feems to have ena&ed quod falfarii moneta 
qculosy et genitalia pmitterent, abfque aliqud 

r Stat. 33 H. 8. c. 12. 

* 5 and 6 Edw. 6. c. 4. or, u having no Ears, the 
^Sender (hall be branded with the letter F in his cheek. 

redemption^ 
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redemption?? Lefs abfurd was the condudt 
of Severus, who punifhed a notary for the 
exhibition of a forged pleading, by ordering 
the nerves of his Angers to be cut, that he 
might never be able to write again ; as was 
alfo a Law of Edward the firft, how unjufti- 
fiable foever on account of its cruelty, againft 
the third offence of theft from the lead mines 
in Derbyfhire; " that a knife fhould be ftruck 
thro 9 the hand of the criminal fixed on the 
table ; and in this agony, and attitude he was 
to continue, till he had freed himfelf by cut- 
ting off his hand/ 

The eighth of Eliz. ch. 3. punifhes with 
imprifonment, and the lofs of the left hand, 
the lending of live fheep out of the kingdom, 
or the embarkation of them on board of any 
fliip ; and this too, without any exceptions of 
the neceflary provifions for the (hip's crew: 
the fecond offence is made only a clergeable 

• Wilkins Leg. Anglofax pa. 304.. Knyghton p. 2377. 
—and in the Annales de Margan fub anno 1 1 24. " Mone- 
tarii autem, numero XCIV juffu Re^is in Normannia con- 
fiftentis die Epiphaniae Genitalibus privati funt — and in the 
Records about the Time of the Conqucft, it is very fre- 
quently faid in regard to other offences, that the convict 
" pro felionia fua fuit occcecatus, et ementulatus et bona 
fua efchaet. Regi. 

b puller— and Barr. 380* 

felony. 
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felony.— Sir Edward Coke thinks/ that the 
benefit of clergy might be pleaded, as well 
in cafe of cutting off the hand, as in cafe of 
felony ; if fo, and if the offender were fortu- 
nate enough to have learnt to read, he could 
never have fufiered under this ad. 

The 1 4th of Eliz. ch. 5. diredled vagabonds 
to be feverely whipped, and burned thro' the 
ear with a hot iron, the compafs of an inch ; 
and for the fecond offence to fuffer death. 
This was a temporary adt, and not continued 
in force. 

It will not eafily be credited by thofe, who 
do not poflefs the Statute which I am about 
to mention, yet it is certainly true, that by 
Stat. 10. Geo. 3." ca. 19. A. D. 1770, " every 

c 3 Juft. 104. Stamford 27 B. is referred toby Sir Ed# 
Coke, but I have not been able to find any fuch opinion. 

d It is remarkable, that this Statute was made at a 
time, when " the commentaries on the Laws of England" 
muft be fuppofed to have been very recently perufcd by 
every Member of the Legiflature. The writer of that ad- 
mirable work hath, with peculiar anxiety, (hewn "the 
neccflity of not deviating any further from our ancient con- 
ftitution, by ordaining new penalties to be infli&cd upon 
fummary con v i£lions*\ 

And furely, the corporal punifhment of an Englifh- 
man, by the fuffrage of one perfon only, is inconuftent 
wiih every idea of Englifii Liberty. Yet this unfetisfac- 

tQry 
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^-perfon whatfocver, taking, killing, or de- 
x ftroying any hare, pheafent, partridge, 
■ c moor-gamc, &c. or ufing any dog, gun, 
c &c. for that purpofe, between an hour after 
c fun-fctting, and one hour before fun-rifing* 
c and convidted thereof before one or more 
:< juftice or' juftices, upon the oath of one or 
1 more witnefs or witneffes ; fhall for the 
' firft offence be imprifoned, not lefs than 
c three months, ibr other offences not lefs 
c than fix months ; and either for the firft, 

* or any other offence be once publicly whip** 
[i ped in the town, where the goal or houfc 
:c of corre&ion (hall be, within three days 

* from the time of his commitment between 
l€ the hours of twelve and one o'clock in the 
:c day". And this is enaited even without any 
refervations, or diftinftiom, as to the rani, 
juality, or fortune of the offender. 

jory mode of trial was certainly inftituted for the promotion 
rf fpeedy juftice, and as a fpecics of mercy to Delinquents ; 
ivho, in trivial mifdemeanors, might otherwife be ruined 
jy the expence and delay of frequent profecutions by in- 
iictment : but it hath been extended in a degree truly for- 
midable. The Courts Lcet and Sheriff's Tourns are fallen 
into difufe, and the jurifdi&ion of individuals is aggrandized 
Deyond measure : a jurifdiclion, which, by its burthenfome 
ronfequcnecs becoming difguftful to men of fortune and 
sducation, too often fails into the hands of the mercenary 
ind the ignorant. 

The 
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The tacit difapprobation of mankind con- 
figns fuch laws to difregard and oblivion : but 
they fliould be repealed, to prevent every pof- 
fibility of oppreflion on the one hand, and to 
flifle all hopes of impunity on the other. 



CHAP. VIII. 
Of Fines. 

§. i. TQEcuniary penalties form thelaft, and 
JL beft clafs of thofe falutary reftraints 
of law, which alone render national liberty, 
either valuable or permanent. It is a wife 
and merciful inftitution, which converts the 
little attachments of felfifhnefs, into the ftrong 
holds of fociety. Let the inordinate fallies of 
profligacy be controuled in their firft efforts y 
and the frequency of capital, and corporal 
punilhments will loon become unneceflary: 
that frequency, fo fatal to the prefent, and 
future happinefs of the fufferers, fo fubverfivc 
of every fentiment of national benevolence* 

§.2. There exifts however to this mildeft 
mode of punifhment a plaufible objection, 
which makes it feemingly repugnant to the 

geniiw 
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genius of a government, formed and fupport- 
cd on maxims of freedom : the quantum of the 
Jine mufi in moft cafes be left to the difcretion of 
the Judges. 

The value of money and property is fub- 
jedted to daily and unforefeen fluctuations : the 
circumftances of the offenders, like the cir- 
cumftances of their offences, are infinitely va- 
rious. It is impofible therefore, in this age 
of refinement, to imitate the fimplicity of the 
Ancient Britons ; to annex fpecific penalties 
to fpecific dafTes of crimes, and to eftablifh a 
wholefale traffic between criminals and courts 
of juftice. 

Howel Dda found no difficulty in faying % 
that the fine for murdering a Chancellor fhould 
be 1 89 cows ; for killing the Queen's cat, as 
much wheat as would cover her, when fuf- 
pended by the tail \ for a perjury, three cows; 
for the rape of a maid, twelve cows ; of a 
matron, eighteen ; and in cafes of fedudlion, 
€C Vir^ Ji fa&um denegaverit> jurabit fuper 
campanam ecclejia malleo deftitutam ; quod Ji 
falfusfuerit, compenfabit denariis totidem^ quot 
nates fcemina operiantur" 

• Leges Wallicac, pa, 1 16.— pa. 202, &c. 

I fee 
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I fee no reafon, except what arifes from 
their internal abfurdity, to doubt the authen- 
ticity of thefe laws ; or to fuppofc, that they 
were not the moft ferious efforts of Welch 
Jurifprudence. For on this point, the fame 
want of common delicacy, and common fenfe, 
is very confpicuous in the Inftitutes of our 
good King Alfred f -, and in the ancient Codes 
of the Burgundianr, and of Sweden, and in- 
deed of all the German nations. They had 
no fettled rule of diftinftion between accidental 
damages, and intentional injury ; between 
voluntary, and involuntary a<fls. " It was 
(fays a learned Writer) the firft indication of 
the approach of thefe nations towards polite- 
nefs, that their compofitions for injuries done 
to women were generally doubled"/ 

In fhort, in the ages of imperfeft civili- 
zation, " Juftice fecrns to have been admini- 
ftered, merely to give a protection to the cri- 
minal againft the party injured" 11 ; and this 
prote&ion was given to the former, in con- 

f Leg. Anglofax, pa. 37.-— Civil Reg. Sueciae T. 1 1. 
ch. 12. 

* Lord Kaims's Law trafts, pa. 32, &c. 

h L'Efprit des loix, 1, 20. ca. 20. 

fideration 
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federation of the fine, which the latter was 
obliged to receive. This was called a com- 
pofition, and the refentment of the offended 
family was cancelled. Such is the character 
given by Tacitus of the Germans. " Sufei- 
<< pere inimicitias feu patris, feu propinqui 
V tieQeffe eft : nee implacabiles durant \ luttur 
" enim.eiiam bomicidium certo armentorum ac 
" pecorum numero, recipltque fatisfaSlionem tot a 
* c demur. 

We fii)d alfo in Homer frequent mention 
of the price of blood as paid to the Repre- 
sentatives of the deceafed ; and the ninth book 
of the Iliad is founded entirely on the efficacy 
pf prefents in the expiation of an injury. 

§. 3. In the courfe of fociety, riches muft 
branch into very unequal proportions ; and 
ftated fines to fpecified crimes muft become 
lubjeds of mockery and indifference to fome 
offenders, of ruin and defolatfon to others and 
their families. 

• A modern Lawgiver ih rinks therefore at 
thp recital of the ancient amercements : he 
feels, that the Law on this point cannot, con- 
fidently vvith reafon, be fixed, and determi- 
nate. 
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nate. The enormity and tendency of the! 
crime, the malice and wilfulnefs of the in- 
tention, the inconfideratenefs and fuddennefs 
of the adt, the age, faculties, and fortune of 
the offender, form a chain of complex ques- 
tions* which can be refolved only by the 
evidence of each feparate charge, and for 
which no human forefight can provide. 

Here then arifes a neceflary appeal to the 
breaft of the judge; an appeal, which, under 
the families of Tudor and Stuart, became 
occafionally the inftrument of extortion and 
tyranny : but which was, even in thofc reigns, 
(for the bill of rights was only declaratory of 
the old conftitutionai privileges) fubjefted. by 
the law of England to fuch wife regulations, 
and barriers, as ought to have fecured to the 
fubjeft every benefit of certainty. 

It is the ufage of the courts, fuperinduced 
on the claufc of Magna Charta relative to civil 
amercements, 1 never to extend the fine of any 

1 Ca. 20. Liber homo non amercietur pro parvo de- 
licto, nifi fecundum mod um delicti, et pro magno delicto 
amercietur fecundum magnitudinem delicti, faho eontene- 
nunto fuo, et mercator eodem modo falvo mercandtfa fua y et 
villanus eodem modo amercieturyi/z/* wa'mnagio fuo % fi inci- 
derint in miferieordiam nofiram et nulla predi&arum miferi- 

cordiarum 
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criminal fo far, as to take from him the im- 
plements, and means of his profeffion, and 
livelihood 5 or to deprive his family of their 
neceffary fupport. If the produce of his pro- 
perty, under thofe humane reftri&ions, be 
thought inadequate to the degree of the of- 
fence, ibme corporal punifhment is inflicted, 
or dated imprifbnment : the impropriety of 
the latter, as a penal judgement, I have al- 
ready obferved. As a further fafeguard againft 
poflible oppreilion, all grants and promifes of 
fines, and forfeitures, of particular peribns, 
before convi&ion, are illegal/ and void. 

§. 4. The wifdom of our Law, having 
thus amply fecured the property, and perfonal 
freedom of the fubjedt, hath rarely thought 
it advifable to affix certain fums to fpecified 
crimes : I fliall however mention one inftancc 



cordiarum ponatur nifi per facramentum proborum homi- 
num de vifneto, comitC3 et barones non amercientur nifi 
per pares Aios, et non nifi fecundum modum delicti. 

k Bill of rights, ft. i. W. and M. ft. 2. ca. 2.— but it 
it was long before holden by Sir Edward Coke to be an 
illegal practice. " For when a fubje& obtaineth a promife 
«* of the forfeiture, many times undue means and more 
" violent profecution is ufed for private lucre, tending to 
" deftru&ion, than the quiet and juft proceeding of law 
" would permit, and the party ought to live of his own, 
«« until attainder". 2. Inft. 48. 

F to 
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to the contrary ; which, on account of far 
Angularity, is deferring of fomc attention. 

The 37th H. 8tb, ca. 6* intitkd, « the 
bill for burning of frames 9 ' and dill in ex- 
igence* for the better prevention alfo of <c the 
cutting out of beafta tongues,, and the dammfr 
of ftew-ponds > the cutting off the ears of 
his Majefty'a fubje€ts> and the heads of con- 
duit pipes ; the barking of apple-trees, an* 
divers other like kinds of mifcrable offences, to 
the great difpleafure of Almighty God, and of 
the King's Majefly"* gives treble damages* 
recoverable by adtion of Law, to the party 
injured, and a fine of ten pounds to die 
King's Majefty* 

This ftatute wants no observation upon it ; 
except, that I have not ftated it on account of 
the equivocal idea of treble damages for an 
ear : treble damages have in all cafes the found 
of abfurdity* tho' not uncommonly pre&ribcd 
in statutes, which give penal Aftions* 

§. 5. The excellence of the Penal fyffcm 
confifts in the reafonabfe fele&ion of the ob- 
jects of its coercion, in the moderate and ju- 
dicious application of its penalties, in the 

perfpicuity 
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perfpkutty of its expreffion, in the notoriety 
of its mandates > and in the certainty of ita 
execution, But it may be rendered ftill more 
perfcft by the addition of certain falutary pre- 
cautions* which favour in feme degree of 
puntthmcot, tho intended in their general 
purport merely for the prevention of Crimea* 

• And hero it if with pleafttre, that I tako 
the opportunity of mentioning an inftitution 
foil of Wifdom and Humanity, of ancient 
nfe in England* and very imperib&ly knovrn 
to any other Country, That wife institution 
ofourAnceftors I mean* which, dividing tho 
people into certain Clafles, compelled the fe- 
veral Neighbourhood* or Divifiona of men to 
become mutual pledges for the good behaviour 
of the Individuals, who eompofod them ; and 
confequcntly, when zny ofience was commit 
ted within their diftrift, either to produce tho 
Offender, or become liable to &ch penalty, 
as might be thought proportionable to the in» 
jury offered to the peace of Society. Security 
fit bat, ftiHctU quod dft omnibus villi* totius 
regmfub decennati Jfdt JHflhm detthrtt effb uni~ 
verfii ita quod Ji unus ex decern foris-fecerit, 
novcm td re8m turn habtrent * { fttmma et 

1 Wilkins Leges Edward c. 20. 
} . F 2 maxima 
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maxima fecuritaSyperquam omnesjlatujirmijjimv 
fufiinebantur ! 

The additional facility of mutual intercourfe 
between the different parts of the kingdom, 
the improving uniformity of language, which 
arofe from this intercoufe in the provinces, the 
increafing numbers of the people, and their 
unfettled inhabitancy occafioned by the pur- 
fiiit of commerce, fcverally contributed to' 
throw this plan of police into gradual difufe. 
In its original extent it is become perhaps im- 
practicable ; but fome of its beft veftiges are' 
flill vifible in our Laws. 

• In general, every perfon, as even a wife 
againft her hufband, or a hufband againft his 
wife, who hath caufe to apprehend, that ano- 
ther will do any corporal hurt to him, hath a 
right to compel fuch perfon to give fecurity 
to a magistrate, that he will not do any adt, 
that (hall amount to a disturbance of the 
peace ; and this is called a recognizance of the 
peace* It is in the nature of a conditional debt, 
payable only to the king, but in which both 

* i. Hawk. P. C. 126. — Cgmmentaries B. 4. c. 18. 

the 
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the king,, and the fubjedt are fuppofed to have 
an jntereft." 

The complainant muft verify upon oath, 
*hat his application to the Magiftrate is not 
*xiade from motives of malice, or to give vex- 
ation ; and, if the perfon complained of fhall 
refufe, or be unable, to find fufficient furety, 
he fhall be committed to prifon. 

- It is alio ufual, upon the conviftion of cer- 
tain Mifdemeanours, to make fureties for the 
future good behaviour of the offender part of 
the puniihfnent. And it is holden under the 
Stat. 34. Edw. 3. c. i. that the magiftrate 
hath a difcretionary power to take fuch furety 
from all perfbns of evil fame, or, in other 
words, whom he (hall have juft caufe to fuf- 
pedt to be dangerous, quarrelfome, or fcan- 
dalous ; . as from thofe, that fleep in the day, 
and go abroad in the night ; and fuch as keep 
fufpicious company. All fuch perfons are pre- 
fumed to have been, in foqie degree criminal 
^n their condudt ; and confequently to be the 

n For which, rcafon it feems an abfurd pofition in our 
Jaw, that a recognizance may be difcharged by the demife 
of the king ; or that it may be releafed by the party at 
jwhofe complaint it was taken. 

F 3 proper 
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proper objc&s of that pre ve n ti ve juftice^ which 
is calculated for the amendment of offender*, 
the example of others, and the fccurity of 
the ftate. 

CHAR IX. 

Of the Difpofal of the dead Body of 
the Criminal. 

§. i. *Tp H E Roman Law permitted the 
X murderer to remain oo the gibbet 
after execution, as a comfortable fight to tbft 
friend* and relations of the decoafed.* 

ffec furtum feci* ntc fugi, ji mibi dia* 
Senws; Habes pretium ; bris nen uteris, aio. 
If en bontinem ac(vdi : Noxpafces in cruce corvos* 

The Mofaicd Law dire&ed the body of the 
criminal to be buried on the day of his death, 
•* that the land might not be defiled*.* 

% ttt et confpe&u dwerreaimir aKi, ct Soktfo fit <#%+ 
rut* iritenrmptorwiK Ff. 4S* 49.1t. $» 15*— • and, 
A. D. 1 74 1, tohen the Englifh Regency made an order to 
hang the Murderer of Mr. Penny in chains, they inferted 
ttatcm rt that it was oA the petit&nof tfcerelidoasof the 
Dcctafed. St. It. its 59. 

p ttrtrat. Epift. L. t. *p. it. t. 46. 

? Deuteron. ch. 21. v. 23. 

ft 
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. It cannot with any propriety be laid, that 
there is inhumanity, but it may be doubted a 
whether there be wifdom, in the adoption, 
which the Laws of England have made on 
this point, of the refcripts of the Emperors, 
in preference to the command of Moles. 

We leave each other to rot like /care-crows 
in the hedges * and our gibbets are crouded 
with human carcafes. May it not be doubted, 
whether a forced familiarity with fuch objects 
can have any other effeft, than to blunt the 
feotknents, and deftroy the benevolent prcju* 
dices of the people? 

§. 2. The ignominious burial of perfons 
guilty of ioicide might perhaps, if ftri&ly 
executed, form ibme check on the fin of 
fclf-murdcr; but, in this cafe, Juries are ge- 
nerally more influenced by the momentary 
impulfe of companion, than by a proper at- 
tention to the general benefit 

$,3* To the difle&ion of criminals it is 
impofiiblc to offer any iblid objection. Mo- 
dem ages will confine it to the dead, and 
turn a deaf ear to the anatomift, who laments 
the Mxz of bis own exigence, « Z$t\ pra 
F 4 iniquitate 
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iniquitate temporum> vivos homines dijffecare 
non licet" J - 

§. 4. There is a feeming liberality of fen- 
timent in the propofal, to fubjett certain clafles 
of criminals to medical experiments for the 
benefit of mankind. England was by thefe 
means enabled to extend inoculation through 
Europe, and confequently to fave the lives of 
millions. 

I am apprehenfive, that I diflent from a 
very learned writer," when I affert, that fuch 
a plan can never with any propriety receive 
the legiflative fan£tion t 

If the experiments be without hazard, they 
are unneceflary ; becaufe equally pradticable 
on the innocent and on the guilty : if of a 
nature to maim and difablc; they are cruel 
and impolitic ; if dangerous to the life ; the 
uncertainty of the event deftroys all the folem- 
nity of the example in the eyes of the people. 
The criminal himfclf too expeds thedecifion l 
under all the heated anxiety of a gambling 

' Vide Corn Cclf. in prarfat. 

t Qb&f ationson the ancient Statutes, pa. 353. - . 

adventufer $ 
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adventurer ; and meets the perils of death in 
a ftate of mind, very unfuitable to the di&atet 
and temper of Chriftianity. 

The modern advancement of medical know- 
ledge, and the benevolence of its profeflbrs, 
make fuch aids ufelefs and ineligible. 

CHAR X. 

A General Idea. 

WH E N we follow the unreftrained 
criurfe of our thoughts, inftead of 
laying down premifes, and deducing conclu- 
fions from them, we reafon from conclufions 
only : we begin our refearches at the mouth of 
the ftream, and thence inveftigate the fpring. 

The political liberty of a ftate confifts ir> 
the fecurity of the people ; that fecurity bears 
a proportion to the juftice, and wifdom of the 
penal code, which protefts innocence by the 
chaftifcment of guilt. The juftice, and wif- 
dom of every penal law depend on its analogy 
ltd the particular quality of the crime, to 
which it applies. The punifhment then be- 

pomes 
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comes an eftabliihed confequence, unconne&ed 
with the caprice of authority, and flowing 
from the very nature of the offence. 

It is not fufficient therefore to have ftated 
the right of puntfhment, and the different 
clafles of puniihments ; it is alio ncceflary to 
confider the feveral {pedes of crimes, their 
definitions and gradations. 

The fuperftru&ure, as the mod ftriking ob- 
ject, firft caught my attention $ it remains to 
examine the foundation. 



CHAP. XL 
Of Crimes. 

§. i. /^RIMEisdiftinguifhahlefromfin: f 
\^j for every crime muft be a pofitive 
breach, or wilful disregard, of ferae existing 
public law. But many offences againft earthly 
authority are no otherwiie iinfiil in the eye of 
Heaven, than as infractions of that implied 

1 This-diftin&ion, fays a learned writer of the laft cen- 
tury, was known both to the Greeks and Romans, in the 
warcls apmmrm, fcfcpa, Peccafum, ClUIWL 

contrail 
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cootrad of obedience to the legiflaturc, to 
which every member of fociety is fubje&ed : 
and them are many fpecies of fin, which, in 
a legal fcnfe, cannot be criminal, becaufe in 
their nature not obvious to human accufatiou. 

§. a. The mere fpeculative wantonncfi of 
* licentious imagination, however dangerous, 
or even fanguinary in its object, can in no 
cafe amount to a crime. It is a paffion infe- 
parable from the eflcoce of the human mind, 
to delight in the fiction of that, the a&ual 
exigence of which would pleafe. 

Diooyfius the tyrant is faid to have puniihed 
by death one of his fubjedls, for dreaming 
that he had killed him. This was not more 
iniquitous, than the execution of the gendc- 
man*' who, having a white deer in his park, 
which was killed by Edward the fourth, wifhed 
the deer, horns and all, in the belly of him 
that oounfelied the King to kill it ; where- 
as in truth no man counfelled the King to 
it : or than the attainder, and execution of 
Algernon Sydney, on the evidence of private, 

• Markham Ch. J. rather chofe to quit his office, than 
*mfattft>*is, fttert Cfan 229. Hale's Hift. P. G 1. 

and 
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and unpubliflied papers, without any proof, 
or even a fuggeftion of their intended publica- 
tion; without even an averment, that they 
were relative to the treafbnable practices chajv 
ged in the indi&ment. w 

§.3. Crimes have no exiftence prior to 
the refolution to do fome criminal adt, and arc 
punifhable only when that refolution is capable 
of proof: but criminality even in this ftage is 
only inchoate, and in all cafes therefore, except 
treafon, is treated with a moderated feverity by 
our law ; which benevolently fuppofes a pot- 
fibility of recolledtion, and repentance, pre- 
vious to the adual completion of the defign. 

This poflibility was excluded by flat. 25 
Eliz. which made it felony " to wifh or de- 
" fire the death, or deprivation of the Queen, 
" or any thing to that effefi" 

$>ui deliberant, defciverunt> faid Tacitus. Sir 
Heneage Finch gave a bloody interpretation 
to this expreflion, when he inferred,* that " to 
" doubt or hefitate in a point of allegiance, is 
" diredl treafon and apoftacy." 

* In which cafe it is thought, that they might haye been 
read in evidence. Fofterp. 191. 

* Vol. 2. p. 230. 

When 
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When the will is faicL to be equivalent to 
the deed, it fhould always be underftood,. that 
there hath been adlual, determinate endeavour, 
fo far co-operating with the intention, that no 
new exertion of the mind could have inter- 
vened to prevent the effedt of the crime/ tho* 
that effedt may cafually have failed -, as if a. 
man fhould flab another with intent to kill, 
though by the fkill of the furgeon the wound 
fhould not prove mortal, or difcharge a bullet 
at his head 9 though he fhould mifs his aim., 

§. 4. Thus every criminal charge muft bo 
founded on fbme fad:, with the evidence of 
which every tryal fhould commence. If that 
fa6t be eftablifhed beyond the power of refu- 
tation, it then becomes neceflary for the per- 
ion accufed to have recourfe to the feveral fug-. 
geftions, which are allowed by rcafon, mora T 
lity, and religion, to be matters of mitigation 
or excufe. 

We find in every fyftem of laws a great 
Variety of elaborate diftindtions, on the diffe- 
rent gradations from the completed guilt, 
which is the accumulated refult of both faft 

* Puffcndorff p. z$2. 

and 
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and intention, to innocence! which coofiib in 
a total deficiency of a mifchicvous will. 

The colour of the aocufktion tfliime* a new 
tint, whether die perfbn acenfed berefpon* 
fible, as principal or as acccflbry ; whether 
principal in the firft degree as adual pcrpetnH 
tor, or in the (econd as aiding and abetting) 
whether as acceflbry before the fad, or after j 
whether juftifisblc on the feveral pleas of mif- 
fortune, ignorance, or oompulfion: kftly, if 
there be a want of difcernment, or under- 
(landing, there cannot cxift a malignity of 
mind ; for fuch perfons the law itfidf fhould 
anxioufly apologize, on the appearance of their 
incapacity * whether it allies from the courfe 
of nature, as in the nonage of infants i or from 
the vifitation of God, as in the cafes of idcots 
and lunatics. 
<• 

But when the meafure of proof is full } 
when the adt and intention* have both co* 

* By the common law, ** intentim to commit a feknj 
amounted to the fame crime in no in fiance. As in the cafe of 
Holmes, who (ct fire to his own houfeia the city of Loth 
4on, with intent to barn the boulbof bis neighbour : but w 
the fire did not extend beyond his own houfe, this was ad- 
judged not to amount to the crime of Arfon. I (hall here- 
after have occafion to mention feme particular ftatutes which 
depart from this rule. ' Holmes's cafe is in Cro. Car. 377. 

operated 
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operated to eftablifh the guilt of the offender > 
when every poffihility of extenuation or ex- 
cufe is precluded ; then, and not before, let the 
arm of juftke be ftretched forth, and let that 
penalty be rigoroufly inflidted, which the law 
Hath proportioned to the denomination and de- 
gree of the crime* 

§• 5* It is impoffihle to delineate any fyfte- 
matic, or graduated fcalc of crimes* applica- 
ble to every legislation ; for crimes are of tem- 
poral creation* and to be eftimated in propor- 
tion to their pernicious effefts on fbciety. Mu- 
nicipal kws muft be adapted to the temper 
tod influence of the climate, the ftate of com- 
merce, the occupations, number, and riches 
of the people * in fhort, to the nature, prin* 
oples, and necefiities of each particular go- 
vernment. The fame fadl is therefore liable 
to a different conftru&ion under every different 
legiftation. Solon made idlenefs a crime ; and 
this, in the infancy of a democracy fo well 
regulated as that of Athens, was not unrea- 
sonable. In Holland it is a capital crime to 
kill a ftork ; but fuch a provHion in the dry, 
mountainous parts of Germany would be grofsly 
abfurd. The fafety of the ancient Gauls con- 
fined in the mere brutal adtivity of their bo- 
dies : 
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dies: it. was. criminal therefore, fays Strabo* 
and punishable, for the young men to exceed 
the meafures of their girdle * for it was con- 
ceived to be a proof of idlenefs and gluttony* 
In the warmer countries, which want the re- 
ftri&ion of the true religion, we fee polygamy, 
eftabltihed, or the ufe of feraglios permitted* 
Lawgivers are but men ; and the wifeft of 
them will too often be influenced by their con- 
ftitutional paffions, though perhaps infeniibly, 
in the laws they frame. But in the temperate 
climate, which we inhabit, where the fcxts 
are equally qualified for the ploflfures of fenti- 
ment; and where it is notunufual for the wife, 
the miiirefs, and the friend, to exift in the 
fame perfon ; fuch pluralities would as ill agree 
with the temper and difpofition of the peo- 
ple as with the dictates of the religion they. 
profefs. 

§. 6. Crimes then being relative to the na- 
ture of each particular government, they are 
incapable of general definitions : but it is very 
poflible to eftablifh certain leading principles, 
which fhould be ever prefent to the attention 
of human jurifdi&ions. 

The 
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ThePrefidcnt deMontefquieu hath confider- 
ed crimes, as prejudicial to religion, to morals, 
to the tranquility of the public, and to the fc- 
curity of individuals. This divifion feems 
liable to objections, though it may not be 
caSy to make a better. I Shall avoid there- 
fore the arrogance of the attempt, by purfuing 
the detail without any methodical divifion of 
the fubje& 

CHAP. XIL 

Of Crimes relative to Religion. 

§. i. \\ ELIGION hath been wifely efta- 
XV. bliShed by law, as ufeful and 
neceflary to Society; and is fo wrought 
into the very frame of our government, as to 
become a main part of the constitution. The 
magistrate therefore, though the well being of 
the ftate be his peculiar object, is by no means 
exempted from a due concern for the religion 
of his country. 

§. 2. But it is no confequence from hence, 
that men Should be debarred liberty of con- 
science, and the free ufe of reafon and inquiry ; 

much 
G 
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much lefc can any argument be drawn from it 
in favour pf perfection, Freedom of thought U 
the prerogative of huaiaa kinds a quality i** 
hercnt in the very nature of a thinking being; 
g privilege which cannot be denied or taken 
from him. Montaigne therefore had good 
caufe for faying, in bis familiar way, " that 
" it is fitting up opes own opinions very 
" high, to diredt another to be roafted fritviO 
" for them." He fpoke feelingly ; for. all 
the dates of Europe were at that time blazing 
with religious martyrdoms : and k feemed to 
be the fundamental principle of all feds to 
execrate and extirpate each other. 

Even England, the (eat of national liberty, 
and benevolence, became the bloody fcene of 
intolerance, and perforation; the (Bin&efs q£ 
peace and chrtfttanity were the a&ivedifpenfrfli 
of death and desolation \ and the perpetrator 
of the mod malignant murders were clad in the 
pure mantle of religion. 

The accomplifhed and fcntimental Sir ThcK 
mas More caufed Lutherans to be whipt, tor- 
tured, and burnt alive in his prefence. Cr*n- 
mer led Arians, and Anabaptifts to the ftaker. 
Bonner, Bifhop of London, tore off the beard 

of 
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of a weaver, who refufed to relinquifh his te- 
nets ; in another inftance of the fame kind he 
fcourged a man until his arm ached with the 
cxercife; and held the hand of a third to the 
candle, to give him a fpccimen of burning, 
till the finews and veins fhrunk and burft. 
Even Wriothefly, the Chancellor of England, 
dirc&ed a young and beautiful woman to be 
ftretchcd on the rack, for having differed with 
bim on the real pretence ; with his own arm 
he tore her body almoft afunder, and caufed 
her afterwards to be committed to the flames. 
In fine, infants, born at the ftake, were thrown 
into the fire with their parents, as partaking 
of the fame herefy. 

Human nature appears deteftable under fuch 
reprdentations ; which are well defcribed by a 
philofophical writer, to fink men below infer- 
nal ipirtts m wickednefs, and below bcafts in 
folly. 

Henry the 8th, whofe caprice was the 
bloody ftandard of the national faith,* ruled 
all fefts by turns with a rod of iron : his 
fcholaftic fubtlcty was equal to his cruelty 5 

* It was made high-treafon to helicv flhis Prince to have 
been married to Anne of Cleves. 

G 2 and 
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and wc are told, that, in one inftance, he 
found fufficient reafons for fending three papifts 
with three protcftants, their companions, in 
the fame proceffion to the (lake. His daugh- 
ter Mary, with lefs ingenuity, pofTeffed the 
fame rancorous and implacable zeal. We 
accordingly learn, that in the fpace of three 
years, under the aufpiccs of Bifhop Gardiner, 
fhe committed two hundred and feventy-feven 
protectants to the flames. Human facrifices 
were at this period more frequent in the me- 
tropolis of England, than they had ever been 
in either Carthage, or Mexico : and in all thefe 
inftances, the future damnation of the heretic 
was believed to be the inevitable confequence 
of his death. 

Ye revVend fathers, 
Whofe beards the filver hand of time had touch'd* 
Whofe learning, and good letters peace had tmor'd, 
Whofe white inveftments figur'd innocence 
The dove, and very bleffed fpirit of peace, 
Wherefore did ye fo ill tranflate yourfelves 
Out of the fpeech of peace, that bears fuch grace, 
Into the harfh and boift'rous tongue of war, 
And civil maffacre ? who (hall believe 
But ye mifus'd the reverence of your place, 



But 
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Under the counterfeited zeal of God, e 
Io deeds mod damnable ?* 

This frenzy had fubfifted here for more than 
a century : e I find the following account of 
the execution of Lord Cobham. A. D. 141 8. 

" Than was he layd upon an hurdle, as 
€C though he bad been a moojl haynoufe traytoure to 
€€ the crowne and fo drawne forth into Saindt 
c< Gyles Felde, wheere as they had fet up a 
* c new paire of Galowes. than he was 
€€ hung up in a chaync of yron and fo con- 
€€ fumed alyve in the fyre, and fo be departed 
* c hence mooft cbrijlenly. how the prieftes 
" that tyme fared and curfed, requiring the 
" people not to pray for hym, but to judge 

c Deorum mimen praetenditur fceleribus. Liv. 39. c. 16. 

4 Shakefpeare. 

• But it appears from Godfridus Colonienfis, who 
wrote A. D. 1234, to have prevailed much earlier on the 
Continent. " Eodem die^ quo quis accufatus eft, feujufte, 
** feu injufte, nullius appellationis, nullius defenfionis refu- 
4< gio proficiente, damnatur et flammis injicitur." This was 
founded on the following conftitution of the Emperor Fre- 
deric. " Damnati per eccl fiam judici faeculari relinquen- 
tur, animadverfionedebitapuniendi, clericis a fuis ordinibus 
primo degradatis. See alfo Mat. Paris, p. 429, and Hales 
Hift.P.C. 1. 383. 

G 3 " hym 
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" hym damnned in hell, for that he departed 
" not in the obedience of the Pope, it were 
" too long to wryte/ 

The writ de Haretico Comfarendo feems to 
have been founded on the 2 Hen. 4. c. 1 5 r 
it was firft ufed with effeft againft William 
Sawtre, A.D. 1401, who had been condemned 
for hcrefy by the Convocation of Canterbury, 
and whofe fentence had been confirmed by the 
Houfe of Peers : it concluded in the following 
words, €€ ac ipfum heereticum in eodem igne re- 
altor comburi facias* in bujufmodi criminis de* 
teftationem y aliorumque Chriflianorum mani- 
feftum exemplum. This writ was iffued fo late 
as the year 161 1, by James the Firft, againft 
Bartholomew Legat, 8 an Arian, on a conviction 
before the Ordinary. Having fubfifted three 
centuries, it was at laft abolished with all pro- 
ceedings thereon ; and all capital punifhments 
in purfuance of ecclefiaftical cenfures by 29 Ch. 
2. ca. 9. It is perhaps to be wi(hed> that 
this ftatute had gone one ftep further, and 

f See the tryal and examination of Sir John Oldcaftle 
colle&ed by John Bale. 

* On which occafion it was adjudged by Herning, Tan- 
field, Williams, and Croke, that the Diqcefan mayconvidk 
of herefy, and that thereupon the writ de haeretico combu- 
reix)o may iflue, \% Co, Rcp f 92. 

taken 
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ttkfcft From the tyiritual arm eveiy exercife of 
penal juriiffidioi). 

I have given this detail of hiftorical fadts, 
merely as a fubjedt of curious fpeculation. The 
banners of pious cruelty feem now to be for 
ever laid afide. Philofophy and benevolence 
are become the companions of religion, 

• §.3. Still however, and confiftently both 
With reaforr and civil liberty, all intentional af- 
fronts to the national rites, and all manifeft 
impieties vauntingly committed, are confidered 
as criminal, and in their nature fubjedt to the 
fecular cognizance : yet not as crimes imme- 
diately fatal to fociety, and calling for the extir- 
jMttaft of the Criminal ; but as infractions of 
the public tranquility and difturbances of the 
eitablifhed fyftem. 

The Englifh legiflature is now aware, that 
it is not the office of the magiftrate to ftir up 
the zeal, and blow the coals of perfceution $ 
that fevcrity ought not in any inftance to be 
Attended to the peaceable exercife of different 
opinions -, that the Law ought not to be made 
the fcourgc of confeience, rior compulfion to 
be added to intolerance. Mifdire&ed piety is 
no longer within the province of our tribu- 
G 4 nalss 
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nals ; tho' fomctimes, from the principle of 
the civil eftablifhment, properly fubjefted to 
certain civil difabilities. 

" Hear this ye Nations", and let not in 
any cafe the facred truths of the Gofpel be 
forced upon mankind by the contaminated 
hand of the executioner : let not in any cafe 
an unhappy attachment to hereditary religious 
errors, confirmed by the prejudices of edu- 
cation, be made a capital crime. The at- 
tempt to over-power by terrors the mifappre- 
henfions cf the mind is unnatural and pre- 
pofterous. Uniformity in opinion cannot be 
the refult of force ; general orthodoxy cannot 
be the creature of mandatory Law ; nor can 
" the pains of death infupport of religion ever 
have any effeSi but to defroy\ h 

§. 6. It would be uncandid however not 
to confefs, that the Laws of England at this 
day fubjedt Popifh Priefts, in many cafes, to 
perpetual imprifonment ;* in others, to the 
pains of high-treafon. It is alfo high-treafon k 
to pervert, or even to be perverted^ to the fee 

h L'Efpcrit de Loix. 
1 Stat. 27. Eliz. c. 2. 

* 3> Ja. 1. ca. 4. 23. Eliz. ca- 1. 

of 
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of Rome. A fecond refufal to take the old 
oath of Supremacy is liable to fimilar feverity. 1 
Such Laws are rarely exerted ; but their ex- 
iftence is a national reproach. 

A free government may naturally hold in 
abhorrence a religion, the principles of which 
are founded in flavery * but a free government 
forgets its own principles, when it gives to 
involuntary opinion, the denomination and 
punifliment of the mod enormous guilt. 

In that age of bigoted enthufiafm, when 
ccclefiaftical tyranny was placed in competition 
with civil government ; and when it was at- 
tempted with impudent, and unwearied dili- 
gence, to fubjedt the internal Sovereignty of 
the realm to the fuppoled univerfality of the 
Papal power ; the indignation of our anceftors 
was at length awakened ; and the unnatural 
pofition of " imperium in imperid\ was en- 
countered by many fharp and fevere Laws. 
The motive hath ceafed, but the effefts re- 
main : and our ftatute books are at this day 
crouded with inflidtions of forfeiture, and per- 
petual imprifonment, (under the name of 
praemunires) on Papal provifors, importers of 

1 5. Eliz. ca. 1. §. it. 
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any Agnus Dei, crofles, beads, Or other com- 
modities of the church of Rome. Can it be 
a queftion, whether thefe laws ought not alio 
to be repealed ? 

§. 7, Sorcery, by the conftru&ion of the 
common Law, was a ipecies of herefy. m Un-* 
der this idea, A.D. 1441, the writ debaretiar 
comburendo was iffued againft Margery Good- 
man of Eye in Suffolk ; and (he was accord* 
ingly burnt for confutation with the Devil. 
Witchcraft alfo, was treated with extreme 
feverity in very early times: in Scotland, 11 
A. D. 840, a Law was made to punifh it by 
cutting out the tongue ; and in England, by 
the laws of iEthclftan, A. D. 928, it was 
made a capital crime. We find a prefcnt*. 



m Sorcery et Devinal font membres de herefie. Mirror 
ca. 1. §.5. Fleta. — " Chriftiani apoftatr, fortikgi, et 
hujufmodi comburi debent". The word u hujufmodi which 
in this fentence feems of a very alarming Nature, is not 
more exceptionable than certain expreffions, which fre- 
quently occur in the Englifh Statutes: fuch as "divert 
other like kinds of fmferable offences" " Any thiug to the foam 
effetl." Other offences of the like fort, &c." We frequent- 
ly find the fame vague appendix in the Roman Law* 
<€ Aliu&ve quidfmileft admijerint." 

* Concil. Brit. pa. 341. 

See alfo.a Law temp. Hen. imi. in Lambard, ca, 71. 
William of Neuburgh who wrote A.D. 1181, givesa 
very grave account of a wiccb who obtained a victoty at 

fe* 
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tnent of forcery inter placita Reg. Rich. ifki% 
and in the year Books there is an appeal of 
Necromancie in the 1 8th year of Edw. 2d * 
there are alio many ancient writs in Rymer 
dejbrtilegis capiendis. It fuited the fanguinary 
temper of Henry 8th, as well as the pedantry 
tif James the firft, to give written descriptions 
of this offence; we accordingly find very 
learned edifts againft prophets, Sorcerers, 
feeders of evil (pirits, charmers, and provokers 
to unlawful love. p Sir Edward Coke thinks/ 
" that it would have been a great defeat in 
government, to have fuffered fuch devilifh 
Abominations to pafs with impunity". But 
the lawgivers of this generation have prohi- 
bited r all profecutions of a crime which doth 
not appear to have any exiftence ; and have 
by the fame ftatute ordered all pretenders to 

fea in favour of Suerus King of Normandy, by command- 
ing the waves to fuck in the greateft part of the adverfe 
feet, € * which was accordingly done", pa. 236. 

On the 23d of Auguft f 1728, feveral perfons were burnt 
alive at a town in Hungary, becaufe a large woman, who 
had confederated with them in the Art of witchcraft, did 
not, when put into the fcale, weigh more than four ounces. 

p See the Roman Law de his qui amatorium poculum 
dant. Plutarch alfo exclaims warmly againft women ufuig 

*• r« tplrt%a. *oti htytflix* n$ t« nor AffMw" 
* 3. Inft. 45. 

r 9. Geo. a. ca. 5. 

fuch 
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fuch preternatural abilities, to be exalted on: 
the pillory above the reft of mankind. That 
knavery, which endeavours toimpofe on credulity, 
isfurely a proper objeEl of correction ; for which . 
reafon alfo, falfe and pretended prophecies are 
properly punifhable, tho' they are too frivolous 
in their nature to require any extraordinary, 
feverity. They were punifhcd capitally by I.E. 
6. c. 12, which was repealed by Q^Mary: 
and now, by 5. Eliz. c. 15. the penalty for 
the firft offence is a fine of iool. and one 
year's imprifonment j for the fecond, forfei- 
ture of all goods and chattels, and imprifoa- 
ment for life. 

§. 8. It is not improper, under the tide 
of this chapter, to confider crimes relative to 
marriage ; which, tho' a civil inftitution, is 
ftampt with the feal of religion. 

Inceft,* and adultery/ are vices fb contrary 
to the well being of a great and polifhed ftate, 
that one may wonder at the fupinenefs of the 
Englifli Law, which hath not fubjedted either, 

• Tune Toror nati, genetrixque vocabere fratris, 

Nee quod confundas et jura et nomina fentis. 

Ovid Metam, 
1 Oppida caeperunt muniri et condere leges, 

Ne quis fur effet, ntulatro, neu quit adulter* Horat. 

as 
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as] crimes, in any inftancc, or in any degree, 
to the temporal cognizance. Adultery is per- 
haps punifhable by indictment," as a fcanda- 
lous and public indecency, but in no cafe as 
the infraction of a facred tie, and tending to 
a general diffolutenefs of manners. 

This offence among the Saxons was punch- 
ed by a fine, called Lecherwite, and Legcr- 
geldum. And we find in the Domefday book, 
€i quod adult erium faciens 8s ^d emendabit homo y 
etfamina t ant undent : Rex hahet homincm adul- 
terum, Arcbiepifcopus faminam". The Julian 
law of the Romans punifhed it alfo by fine ; 
the law of Mofes w with death. Women 
committing adultery were by the Egpytians 
deprived of their nofes, that they might not 
again allure men to wantonnefs ; I cannot 
learn that male offenders were liable to any 
corporal penalty. The wife's tranfgreflion 
in this refpeft is certainly more repugnant to 
the end of marriage, than the hufbands ; yet 
the fex of lawgivers influences the modes of 
punifhment. A female Legiflature, however 
inclinable to eradicate this offence, would 

■ Comberbatch, 377. — Tremaincs pleas of the Crown, 
pa. 209, and pa. 215. — State Tryals, v. 3. p. 52. 

w Lcvit. 20. 10. 

hardly 
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hardly have had recourfe to mutilation! as the; 

inoft eligible expedient for that purpose. 

§• 9. ft is made a felony by a late ftatutc 
to folemnize clandeftine marriages/ The 
crime is indeed prejudicial in its confcqucnccs 
to the public police and (economy: yet it 
might perhaps have been fufficienf to have 
made all fuch marriages void, or to have fab* 
jefted the offender to pecuniary forfeitures, or 
civil difabilities. 

§. 10. Polygamy is alio a felonious offence 
in our law 7 ; and, by the laws both of ancient, 
and modem Sweden, is punifhed with death. 
It certainly is a graft fpecies of adultery, ag- 
gravated by the profanation of a religious rite; 
yet the law, which ought to look upon the 
individuals of the community with the eyes 
of a mother upon her children, ought to be 
very fparing of the higheft- fe verities, when 
the milder clafs of reftridtions may iuffice. 
In France it is punifhed by (enteoee to the 
gallies, or by temporary banifliment. 

r 

* 26. Geo. 2. ch. 33. y 1. Ja. 1. ch. \i % 

ancient 
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By the ancient law of England, Chriftians 
marrying Jews were burnt * alive. 

v §, li.« Sacrilege formed a very . extenfive 
article in the Roman law, and was accounted 
more odious than trcafon.* — The Englifh ft** 
tute book draws no diftiixftion of guilt from 
the holinefs of the (Jape, or peribns offended ; 
except in the crime of robbing a church, or 
chapel, which is excluded from the benefit of 
clergy by an aft of Henry the 8th ; the fad 
however muft be accompanied by an a&ual 
breaking. 6 By an Athenian law, a man com- 
mitting this offence was banifhod with all his 
children. It was alfo a maxim of the civil 
law, qmd deliSia capiunt increment a a bco^five 
ratione loci in quo committuntur* By the laws 
of King Canute,* " if murder be committed 

• * I haVc tranfcf ibed this expreflion from Sir Edw. Coke, 
3. Inft. 89. but it is evidently a miftake. " Contrahentes 
cum Jttdseis, Judacabus, pecorantes, fodomite, vivi con- 
fodiott**. Fleta L. 1. ca. 35. 

*Pmimuni ftcrilegio eft quod Majeftatis dkitur. L. i. 
Ff. Leg. Jul. 

Yet we are told that in the temple of Diana at Aricia near 
Romey whoever killed the chief pricft was entitled by law to 
becofltf nis fucceffor j — a mod unaccountable privilege. 

fc 2 Hawk. 351. e Meurfius L. 2. ca. 2. 

4 Ff. (#. 16. $. 5. • Lambard's Colle&ion Law 2d. 

in 
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in a churchy a full compcnfation (hall be paid 
to Jefus Chrift, another full compcnfation to 
the king, and a third to the relations of the 
deceafed". And in the 8th year of Edw. 4th, 
it was attempted f to make facrilege high- 
treafon, fubjefting the offender to be burnt. 
A petition, the common method of tendering 
bills for the royal aflent, was prefented to the 
king for that purpofe by both houies. To 
this extraordinary requeft the king returned an 
anfwer, becoming the royal majefty of the 
crown, " Le Roy savifera 1 ". 

CHAP. XIII. 

Of Crimes relative to the Law 
of Nations. 

§•#. ' I *HE law of nations is founded 
X partly on the fuggeftions of na- 
tural equity, partly on pofitive ftipulations. 
It is univerfal in its extent and operation 
through the civilized world; and fupported 
by the general confcioufhefs of its general 
Utility. 

f Cotton 684. • * Foftcr pa. 192* . 

Individuals 
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Individuals arc required to give their ao 
quiefcence to this law, not as a matter of 
choice, but of obligation ; and it is the 
province of legiflators to force that acquieA 
cencc, if kept back or negledted. For the 
faith of nations in their collective capaci- 
ties would be of little avail, if private fub- 
jefts were allowed to ufe hoftilities, and trea- 
chery towards each other; mutual diftruft, 
infecurity, difcord, and war would follow. 
Vim volumus txtingui? jus vakat necejfe e/l h . 
If the views of each individual were per- 
mitted to terminate in felfifhnefs, the mifery 
of all would be the confequence ; the (lability 
of a building depends on the united fupport 
of its correfpondent parts. 

This law becomes precife, and definitive in 
proportion to the continued intercoufe of na- 
tions, 1 and the complication of their mutual 
connections. I am not however to confider 
thofe multifarious rules of equity, which have 
been tacitly cftabliflied in the conduct of war 
and commerce j fuch as, declarations previous 

k Orat. pro Scxt» ca» 42. 

1 Quam legem exteri nobis pofuerunt, eandem ill Is ponemus. 
Stierhook de jure Suconum, 1. 3. ch. 4. 

H to 
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to hoftilitics, the prohibition of poifoned wea- 
pons, Capitulations, fafety of hoftages, fuf- 
penfions of arms, maintenance of truces, the 
privileges, regulations, and rcftriftions of mer- 
chants. I. confine myfelf merely to the penal 
cognizance of ftatcs internally refpeding the 
rapacioufnefs and malice of natives in their 
conduct towards Aliens. The crimes founded 
thereon are reducible to a fmall compafs. 

§.2. Offenders againft the rights and pri- 
vileges of Embaffadors by arreft, or diftraint, 
are deemed violators of the Law of Nations ; 
and, by a modern a£t, k made liable to fuch 
penalties, or corporal punifhment, as the Chan- 
cellor , and the two Chief Jufiices Jhall think 
Jit 1 : a ftrange, and unlimited difcretionary 
power ! abhorrent from the principles of a 
free government; unlikely indeed to. be abufcd, 
but improper to be given. It would be eafy 
to eftabltfh a lefs exceptionable fandtion to that 

k Stat. 7. Ann. c. 12. 

1 The fame indefinite legiflative Authority, as to military 
puniQiment, is annually given to the King by the Mutiny- 
Aft, which gives power to " his Majefty, to form Articles 
of War, and conftitute courts martial, to try any crimes 
by articles, and inflift fuch penalties as the articles direcV. 
But this cannot be extended to affedt life or limbs. Com- 
mentaries i. 415. 

reverence 
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reverence, which is due to the rcprefentatives 
of kings. This Adt is faid to have been made 
under mortifying cireumftances, as a kind of 
public fatisfa&ion to the Czar Peter; whofe 
cmbaflkdor, Mateof, had been arretted in 
London for debt, and obliged to get the other 
foreign minifters to give bail for him. It 
items hardly credible, that the characters Qf 
embafladors fhould have wanted this fan&ion 
in England in the 1 8th century. Mr. Whit- 
worth was alfo fent with a folenftn apology to 
the Czar, in which he told him, fays Voltaire, m 
"-that the Queen had imprifoned the perfons, 
who had prefumed to arreft bis Ambaffador, 
and that the delinquents had been rendered 
infamous 5" Aflurances, which had no. foun- 
dation in faft. 

§. 3. Truce-breakers, and violators of fafe 
conduct are by a ftatute of Henry the 5th de- 
clared guilty of high-treafon againft the King's 
crown, and dignity. It fecms to be the better 
opinion, that this was repealed by the fubfe- 
quent ftatute of Edward the 6th, and Mary. 
The punifliment was certainly extravagant; 

» Hift. dc Ruff. ch. 19. • 2. Hen. 5. c 6. . 

• Commentaries B. 4. pa. 70. 

H 2 but 
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but the milder law of Henry the 6th relative 
to the fame crime/ which ftill remains in force, 
is too vague and indeterminate. 

Commercial countries naturally (hew a pe- 
culiar tendernefs to the perfons and property 
of foreigners. It is a beautiful circumftance, 
lays Montefquieu, that the Englifh nation 
made the protection of merchant ftrangcrs a 
•principle article in the great charter of her 
liberties 9 :" The moft benevolent indulgence 
was alfo (hewn by our law to the proprietors 
* of diftreffed and wrecked veflels, at a very 
early period, when it was permitted to other 
nations, in naufragorum mijerid et ealamitate 
tanquam vultures ad prmdam currere.' This 
fubjeft is certainly connected with the law of 

* 31. H. 6. c.4* 

* There was a degree of national wifdom in the claufe 
to which Montefquieu alludes, and which may be found in 

' 9. H. 3. c. 70. It muff however be acknowledged, that the 
internal Hofpitality of England doth not appear to be of great 
Antiquity. I {hall tranferibe a part of the oath, which Brac- 
ton records, as neceflary to be taken by all perfons above 
fifteen years of age. " Jurabunt etiam, quod nullum de 
node recipient in domum fuam ad hofpitandum, nifi bene 
notus fit : et fi forte ignotum aliquem hofpitaveriht, quod 
non permittent eum in craftino recedere ante clarum diem, 
et hoc fub teftimonio trium vel qoatuor virorum. L. 3. c. 3. 

r Stiernhook 1. 3. c. 5. 

nations ; 
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nations ; but I fhall only obferve further upon 
it, that it hath been thought neceffary by a 
.very modern aft, to make all plunderers of 
diftreffed or ftranded (hips guilty of felony 
without benefit of clergy.' This adt was in- 
deed eflentially neceffary to infer criminality 
on the plunderer ; fince Larcency could not 
at common law be committed of treafure trove 
or wreck, till feized by the King, or him, 
who hath the franchife; for till fuch feizure ' 
no one hath a determinate property therein. 

If dealing furniture, above the value of 
twelve-pence from lodgings, required the pu- 
nifhment of death ; the plundering of wrecks, 
aggravated as it is by the unfeeling negledt of 
that facred refpett which is due to the un- 
fortunate, certainly is not entitled to mercy. 
But arguments from analogy lead to bloody 
confequences in the framing of penal laws. 
By the code of the Vifigoths, he, who took 
the opportunity of fire or (hipwreck to fteal 
goods, was obliged to reftore fourfold/ 

' 26. Geo. 2. ch. 19. f Comment. 4. 234. 

3, and 4, W. and M. ch. 9. * L. 7. Tit. %. $. 18. 

H 3 The 
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The above mentioned a6t hath made it a 
capital offence to put out falfe lights, with in- 
tention to bring ^ny (hip into danger. The 
crime is undoubtedly heinous in its nature, 
and may be dreadful in its confequences ; but 
the punifliment of death fliould be infli&ed 
rarely and with great caution upon the Inten- 
tion, where it is not followed by its Effedh 
The 8th of Queen Elizabeth thought it fuffi- 
cient to punifh the deftroyer of flated fea- 
marks with a penalty of a hundred pounds Or 
outlawry. 

§.4. Piracy is a fpecies of robbery, or 
unauthorized depredation on the leas. The 
wars of nations are in all cafes unhappy, but 
often legitimate, even when offensive, being 
founded in the principles of felf-prefervation. 
For the life of nations refembles the life of 
tnan, and the right of felf-prefervation fre- 
quently induces the neceffity of beginning the 
attack. It is not fo with freebooters and 
pirates, who are to be confidered as unpro- 
voked enemies, or rather as beafls of prey, 
to be hunted down by the univerfal concur- 
rence of mankind. 



This 
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This offence, by the common law of Eng- 
land, was a fpecies of Trcafon, except when 
committed by aliens ; but punifhahle only as 
fuch, when the adt, if committed on land, 
would have amounted to a capital crime. 
The ftatute of treafons left it a Capital felony 
only. The defcriptions of it have been much 
extended by modern a&s of parliament ; y and 
it may be doubted, whether fome offences arc 
not defcribed therein, and punifhable as pi- 
racies, which have no connection with our 
ideas of that of offence. il Any commander 
or other feafaring perfon, betraying his truft, 
and running away with any (hip, boat, ord- 
nance, ammunition, or goods, (hall be ad- 
judged a pirate : and the trading with pirates, 
or in any wife correfponding with them, and 
the forcibly boarding any merchant veffel, tho' 
without feizing and carrying her off, and de- 
ftroying or throwing any of the goods over- 
board", are all under thefe atts deemed proofs 
of Piracy. 

This circumftance reminds me of another 
modern ftatute,* which infers the guilt of 
high-treafbn on all thofe, who lhall knowingly 

* 1 1. and n.Wm 3. ch. 7. and 8. Geo. i.e. 24. 
* 8 and 9-W. 3. c. 26. made perpetual by 7 Ann. c. 25. 
H 4 make, 
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make, or mend, or fliall have in pofleffion 
any inftrument proper only for the coinage 
of money. 

The Laws of Henry the 8th were not more 
prepofterous, when they gave the appellation 
of treafon to the dealing of cattle by Welftw 
men, to the deflow 'ring of his Majefty's Aunts* 
and Nieces, and to the bare folicitation of 
the chaftity of his Daughter ; nor the ancient 
law of Edmund, which made mere Fornica- 
tion with a Nun puniftiable as homicide/ 

The mifapplication of terms in the framing 
of penal laws is dangerous to liberty* 

CHAR XIV, 

Of Treqfons* 

§. i. TV yTAJESTY hath no prerogative 

JLVX againft the arm of fate. But the 

perfonal protedion of Majcfty againft the 

efforts of difloyalty is within the province 

b Auxije trouva inter les leis de St. Edmond quondam 
roy dtins ceft realme, ceft ley. <c Qui cum nunna vcl fanc- 
Umoniali fornicctur, cmeudetur ficut homicide 

Qf 
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of human forefight ; and fhould be within (he 
firft fan&ions of pofitive law. 

Many are the fleeplefs hours, which the 
Sovereign muft undergo ; infinite is the heart- 
cafe, which he muft negledt, for the fake of 
his fubje&s. His prefervation becomes in re- 
turn the primary obje<ft of their care; and 
thus it is, that the reciprocal duties of protec- 
tion and allegiance form the foundation, and 
fupport of the political union. — Juftice watches 
like a guardian angel, over the reftlefs pillow 
of her defender ; for every blow, levelled at 
him, is, in its confequences, levelled at the 
whole civil eftablifhment. The general wel- 
fare of the people is blended in the fafety of 
their common father, and reprefentative ; nor 
can his life fall a facrifice to confpiracy or fac- 
tion* without involving the whole realm in 
popular inveteracies, blood, and defolation f 

Hence it follows, that high trealbn, which, in 
every inftance, ftrikes ultimately at the well- 
being of fovereignty, is the fouleft crime that 
can be committed ; becaufe it is of all crime? 
the moft audacious in its nature, and the moft 
extenfively pernicious in its confequences. Buf 
fhe fouleft inftance of this crime is that, which 

aims 
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aims dire&ly at the royal perfon ; bccaufe it is 
the mod fatal and mod entire renunciation, 
of faith, duty, fubjedtion, and allegiance. 

The peculiar jealoufv of mankind on this 
point is luch, that, in every known fyftem of 
laws, the mere imagination of the traitor, 
when evidenced by any external adtion, is 
ranked in the fame degree of guilt, and fub- 
jedted to the fame degree of punifhment, as 
the adtual completion of the Treafon ; not be- 
caufe the idea is deemed equivalent to the per- 
petration of the fa<ft ; but becaufe the fevereft 
chaftifement, within the poflible difpenfation 
of the law-giver, is thought due to the ma- 
lignity of the intent. — " Eadem feveritate vo- 
luntatem hujus fceleris, qua effeSlum puniri jura 
voluerunt :" c Such were the words of the 
Roman Law, which did not fuffer the crime 
of high treafon to be extinguiflicd even by 
the death of the criminal ; d but with an unjuf- 

« Cod. ad leg. Jul. L. 9. t. 8. 1. 5. 

d Extinguitur crimen mortal itate, nifi forte quis majef- 
tatis fit reus : nam hoc crimine, nifi fuccefforibus vindice- 
tur, Hcrcditas fifco vindicatur. 

Ff. ad Leg. Jul. Maj. L. ir. 
Narti ex eo tempore quo aliquis hanc cogitationem fubiit, 
propter cogitationem dignus eft poena. Cod. ad L J. 6. 

In England a perfon (lain in open undoubted rebellion is 
not liable to any forfeiture ; for the benevolence of our law 

always 
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tifiablc Angularity extended the profecution to 
his corpfc, and the forfeitures to his repre- 
sentatives and heirs. 

The old laws of the Lombards punifhed 
as a Traitor <c any Man, who fhould conceive 
a thought againft the foul of the King :" the 
fame Laws e punifhed the marriage of any wo- 
man, that had taken a religious habit, <c every 
fuch woman being precon traded as thefpoufe 
of God." The pruriency of a figurative ima- 
gination ought not to be indulged in the 
compofition of penal laws ; poetical licenfe in 
the defcription of crimes leads to fanguinary 
confequences. 

* The laft obfervation is in fome degree ap- 
plicable to the ftatute of Edward the third, 

always prefumes the poffibility of a defence known only to 
the criminal; and on the fame principle, if even after con- 
viction and judgment the offender becomes infone, his exe- 
cution (hall be flayed ; for, were he of found mind, he 
might perhaps alledge fomething in flay of the proceeding. 
The 33d of Heniy the 8th ch. 20. directed in cafes of trea- 
son, the Lunatic to be tried and executed, * 4 his lunacy and, 
madnefs mtwitkjianding :" but this a& was repealed : there is 
good fenfe on this point in the grand Couftumier. " Si ali- 
quis extra mentem conftitutam fua dementia aliquem aut 
interfecerit aut mehaigmaverit, perpetuo carceri eil manci- 
pandurn. fol 13. 

« Stquis contra an imam regis cogitaYerit. 

1 Book 2nd Tit. 57. 

which 
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which is at this day the ftandard meafure to 
the people of their duty to the Sovereign. 
The firft claufe of that ftatute is in the fol- 
lowing words, " When a man doth compafs 
or imagine the death of our Lord the King, 
of Madam, his Companion (confort), or of 
their eldeft fon and heir". This was declara- 
tory of the Common Law of the realm, 
which might have been copied with better 
precifion from the words of Brafton/ Si quts 
cufu temerario machinatus Jit in mortem domini 
regis 9 . The word " compafleth" in the fta- 
tute was probably borrowed from Britton,* or 
from the editor of the Myrrour, who wrote 
in the time of Edward the ift, about forty ' 
years after Bra&on. The other word " ima- 
gineth" feems firft to have inadvertently re- 
ceived this harfli application from the Parlia- 
ment of Edward the third •, but it was not the 
temper of that excellent parliament, to leave 

* L. 3. c. 2. 

h Grand trefon eft dc compaffer notre mort Brit. ca. 8. 
Peche de Majefty eft vers le Roy de la terre en trois mani- 
ere. 1 . per ceux que Occident le roy ou compaflent de faire. 
2. per ceux que luy defheritent del royalme per trahifient 
un hoft, ou compaflent de le faire. 3. per ceux avowterers 
que fpargiffent le femme le roy, le file le roy eignefle, legitt- 
time, avant ceo que elle foit Mary, en la garde le roy ; ou la 
Neece le etant le heire le roy. Myrror. ca. 1. § f 4. 

It fhould be obferved, that, in this account of the leveral 
ipecies of treafon, coining is not mentioned, 

the 
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the conftru&ion of fuch words vague, and 
indeterminate; and it accordingly required, 
that " the criminal fhould be attainted, upon 
full proof* of an open deed, by people of bis own 
condition". 

It is then, and it ever hath been, the law of 
England, to punifli a mere intention to kill 
the king, more feverely than the aftual and 
mod wilful murder of a private fubjeft ; but 
the guilt commences only, vrhenfome meafunT 
ihall appear to have been taken to effeftuate 
the guilty purpofe. A mere concealment of 
a traiterous confederacy will not with us, as 
among the Romans," amount totreafon. There 
muft be alledged, and proved, fome aft decla- 
ratory of the intention, fome pofitive participa- 

1 " ProvabUmeni" this word is by the editors of the fta- 
tutes inadvertently rendered "probably" notwithftanding the 
caution of Sir Ed w. Coke. " The adverb provably ( faith he ) 
" hath a great force, and fignificth a diredt and plain proof: 
• ** which word the King, Lords, and Commons did ufe for 
€i that the Offence was fo heinous, and was fo heavily and 
u feverely puniflied, as none other the like. Note the wofd 
(< is not probably, for then commune argumentum might 
€C have ferved." 3 Inft. 12. 

m Fofter, pa. 195. 1 Hales hift. P.C. 1 19. Keil 17. 

* Id quod de prsedicTrs reis majeftatis, etiam de fatelliti- 
bus, con/cits, ac miniftris eorum eadem feveritaje dicimus. 
L. 6. Cod. ad Leg. Jul. Even the wife on this point was 
obliged to betray her hufband. Nov. 1 1 7. c. 8. 

tion 
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tion in the guilt, fomc confutation, perfua- 
lion, or means of incitement. Advice given 
Sn a treafon merely inchoate, and never ex- 
ecuted, will make the advifer a principal in the 
treafon. A fending of letters, or a prepara- 
tion of weapons, or poifon, in contemplation 
of the crime ; treafonable printing (Jr Writing 
with publication ; or unpublifhcd writings, if 
relative to the practices charged in the indict- 
ment y words explanatory of an aft, or fpoken 
in fnvfecution of a traiterous purpofe ; thefe 
are all matters of proper, and competent evi- 
dence, to be offered in proof. But the open 
deed, to be (hewn at the trial, muft be Spe- 
cifically, and corre&ly charged in the indict- 
ment ; that the perfon accufed may be pre- 
pared to refute, explain, or defend it. And 
an open deed, not fo charged, cannot be given 
in evidence, unlcfs it conduce to prove one 
that is p fo. This rule, in cafes of treafon, is 
founded on a pofitive provifion $ but it hath 
ever been the wife and equitable practice of 
our courts, in other criminal profecutions, to 
rejedt all manner of evidence, unconnected 
with the point in iffue. A multiplicity of dif- 
tin& and independent fads, however tending 

• Fofter, pa. 20c. p Stale Trjrals, 5. pa. 22. 

to 
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to the fame inference, might infcnfibly con- 
found the attention of the perfon accuied, baf- 
fle the plan of his defence, and influence the 
difpofition of his judges. 

But there arc other open deeds of a more 
explicit kind, which come within the idea of 
comparing the King's death, though in them- 
selves (and under exprefs ftatutes fo defcribed) 
diftin£t fpecies of treafon, and liable, as fucb, 
to be charged and proved. Thus, levying of 
war; and, under certain limitations, 9 con- 
fpiring to levy war ; concerting with fo- 
reigners and others in order to an invafion of 
the kingdom ; r entering into meafures for de- 
posing the Sovereign; may always, and in 
fome cafes muft,' be charged, as overt afts of 
compaffing. Again, the adtual murder of the 
King operates in legal evidence, only as an 
overt a£t to prove the compaffing of his 

* Fofter, pa. 2 1 3. 

r This was the cafe of Cardinal Pole, who was faicl to 
have written a book for that purpofe to the Emperor Charles. 
Co. P.C. pa. 19. 

• For example, a combination with foreigners in amity 
with the kingdom, cannot poflibly be brought within any 
other claufe of the ftatute ; nor will a mere confpiracy to 
Jevy war amount to treafon, unlefs particularly pointed 
againft the perfon of the King, or bh government. 

To 
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death/ To the fame purpofe may be (hewn zn 
overt aft of confpiracy to imprifon the King, 
or to reftrain his perfon by force. Here the law 
prefumes, that when refpeft is fo far forgotten, 
the more facred duties of allegiance will foon 
be obliterated in blood; and hiftory proves, 
that prifons are generally the flaughter houfcs 
of Princes. The inftance of a Monarch, con- 
ducted to the fcaflfold after all the folemnity of 
a tryal and judgment, in the open day, in the 
prefence of his people, with all the apparatus, 
and formalities of a penal execution, is with- 
out a parallel. 

§• 2. The fecond fpecies of treafon in this 
ftatute is, " when a man doth violate the King's 
€C confort, or bis eldeji daughter unmarried-, or 
€< the wife of bis eldeji fin and heir." Viola- 
tion here implies a carnal knowledge by what- 
ever means obtained, and is made a treasona- 
ble aft for very fblid, fatisfa&ory, and evident 
reafons. There are certainly inaccuracies* in 

^Kelyngjpa. 8. The cafe of the regicides. I Hawk. 34. 

This offence committed by a tenant with the wife of 
his lord, was in the feudal law fubje&ed to a forfeiture. 
" Si vafallus fecerit feloniam dominum forte cucurbitando*" 
Feud. 1. 2. t. 38. Brit. 1. 1. c. 22. 

» Hale's hift. P. C. 1. 129. 

the 
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the wording of the claufe ; but perhaps they 
are immaterial. The wife of the fecond fon 
is not within the ftatute, though her iflue is 
inheritable, in preference to the eldeft daughter; 
neither doth it feem treafon to violate the eldeft 
daughter, that hath been married, fuch vio- 
lation not being within the letter of the fta- 
tute, though within the reafon. The com- 
mon law extended the fame fan&ion to all the 
daughters. 

In the conftni&ion of the laft-mentioned 
claufe, it hath been the unanimous inference 
of all the writers on the Englifh law/ that 
€C if both the parties be confenting, they are 
€C equally guilty of treafon j" confequently* 
that a queen confort committing adultery com- 
xnitteth treafon; and the cafes of Q^ Anne 



* Co* Inft. 3. 2. Hales hift. P. C. i* 124. Commen- 
taries 4. 8i. 

This idea, which certainly is not warranted by the words 
€< if a man doth violate^c. feems to have arifen from the ma- 
nuscript report of Judge S pel man " of matters relative to the 
4 * trial of Anne Boleyne" Which, I believe, is now loft. Sir 
E. Coke profefledly founds his opinion thereon ; and Bifhop 
Burnet, who wrote his account from Spelman, obferves, 
that " there would have been no need of ftrctching the other 
*« ftatute, if they could have proved the violating the Queen, 
" for then the known ftatute 25 Ed. 3 would have been 
«« fufficient." 

I Bologne, 
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Boleyne, and of Catherine Howard, are re* 
ferred to, as the grounds of this opinion. 

I fubmit with great diffidence, that a dif- 
ferent conclufion ought to have refulted from 
each of thofe cafes. Anne Boleyne'a judges 
would very chearfully have given the appella- 
tion of burglary, piracy, or horfe-ftealing, to 
the crime of which (he was accufed ; but, in 
faft, (he was executed under the drained con- 
ftrudtion of an inadvertent expreffion/ She 
was proved to have faid to her fcrvants, " that 
" the King never had her heart," which was 
charged to be flanderous to the iffue begotten 
between the King and her. She was con- 
vidted therefore on a ftatute made two years 
before, declaring it treafon to throw flandcr on 
the King, Queen, or their ifluc. " So that, 
" faith Bifhop Burnet, the law that was made 
" for her, and the ifluc of her marriage, was 
" now made ufe of for to deftroy her."* An 

r 25 H. 8. ca. 22. §. 8. Bifhop Burnet, vol. r. p. 
202. And Hume's hift. vol. 3. pa. 207. Stow* 557. 
Hall 227. 

* In her, faith Lord Herbert, were eminent the moft at- 
tra&ive perfc&ions. Beauty indeed is not always the heft 
keeper of itfelf ; yet (he was thought both moderate in her 
defires, and of difcretion enough, to make her capable of 
being truftcd with her own perfe&ions. I do rejeft all thofe 
therefore that would fpeak againft her honour, in thofe times 

they 
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"*dt of parliament was foon afterwards made to 

declare her marriage to have been unlawful, 

4t for that his Highnefs had chofen to wife the 

tc virtuous and excellent Lady Jane; who 

M for her convenient years, excellent beautye, 

and purenefle of flefshe and bloude, would 

be apt, God willinge, to conceive ifluc by 

his highnefle." As to Catherine Howard, 

(he was beheaded under an exprefs ftatute of 

attainder,* upon petition of both houfes of 

jparliantent to the King, " that he would not 

vex hiftifelf, but give his royal affent to 

what they Should do." Her grandmother 

Ac Duchcfs of Norfolk, with twelve perfons 

more, was at the fame time attainted of mt£- 

prifion, for having concealed her vicious life, 

they ftaid in France ; but I fliall as. little accufe her in this 
particular of her affairs in this time ; it is enough that 
the law hath condemned her. " No caufe hereof is rc- 
" Iated yet, unlefs that at a tournament (he let fall a 
M handkerchief, wherewith fome one, fuppofed to be her 
€X favourite, wiped his face 5 and that this was perceived by 
* c the King. But fufpicion in great minds is like a tempeft, 
<c which, though it fcarce ftir low, and (hallow waters, 
-U when it meets with a Tea, both vexes it, and makes it tofe 
" all that come thereon. The Archbifhop of Canterbury, 
<c in a confolatory Jetter to the King, wrote as much in her 
. c< behalf as he durft. The King (olemnized his intended 
cc marriage three days after her death, not thinking it fit to 
" mourn bngfor am. the law hjd iedartd criminal" Hilt, of 
ffen. 7. p. 2839 & 440. 

* Swt 33. H. 8. c. 11. Herbert, p. 538. 
*- I 2 which 
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which they were luppoted to have known pro* 
vious to her marriage. The lame ad required b 
all, who hereafter (houki know, or vehemently 
prelumc, any condition cf lightneis of body 
in her which ihould be Queen, to difclofe it 
to the King, or Council ; €i prohibiting every 
" one at the lame time to blow it abroad, or 
m whiiper it to others." 

The ingenuity of this parliament went fur- 
ther i tor thev not onlv made it treaibn in the 
(>jcen to have committed an ad of inconti- 
nencr, prior to the marriage, without pre- 
raoouy revealing it ; but they extended the 
Lime guilt to all concealers of that incooti- 
aescj > and alio" made it treaibn in the Queen 
to cuke advances of gallantry after marriage, 
by writing, wenis, tokens, or otherwise, tho* 
ccc ib&cvncd bv anv eficcL 

It wis agreeable to the mercDefs fertility 
cf Hcory $ genius to draw torrents of blcod 

* Foe hoc p-iier the para of high treafco, as miJcon- 
cxvrc Sr Mr. H j=ac, rci. 3. pc 24S ; or under anT other 
prc-i re : rbe cC^ae was cacr ai a ymulaa e pro ercH o n to the 
lvor-r*r, *ci.-i the wards c* tie ibrjee, under which 

* A.'ri«:T^^x3«kt:beu3Kf4r»3e; theenacfers 
casact K: yrricr«c s»Etr* rctaiaai a=y remiro of fiume j 
\tt i: ss obienr.cje, tha it nt doc exsectd 00 the roll. 

from 
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from the influences of natural affedion, die 
ties of confidence, and the fentiments of 
fhame and decency. 

The paflivc pliability of parliaments in this 
age was wonderful. Henry was hardly cold 
in his grave, when the Protestor, Somerfet, 
in order to win the arbitrium popular is aura, 
obtained the repealing ftat. 1 Edw. 6. c. 12. 
which recites in the preamble, c< that it had 
* c been neceflary in the time of the late King 
** to make many laws, which might appear to 
€< men of cxteriour realms, and to many of his 
u M ajefty's fobje&s, very ftrait, fore, extreme 

* and terrible; though they had not been 
u without great confideration, and policy, 

* moved and eftablifhed. But, as in tempeft, 
cf or winter, one courfe and garment is con- 
u venient, in calm or warm weather a more 
" liberal cafe, or lighter garment, fo, &c." 

• In like manner the 1 Mary, ch. 1. recites, 
that many laws bad been made ; by which even 
learned and expert people, minding bonejly, are 
oftentimes trapped and fnared> therefore, &c. 

Thus all thefe forced, and ftrange effects 

pf Henry's invention were abrogated by the 

I 3 M 



4 



n8 PRINCIPLES 

firft ads of his children ; and the dodrine of 
treafons was once more reduced to the ftan«* 
dard of the 25 Edw. 3. 

§. 3. The next treafbn, mentioned in that 
ftatute, is of a more outrageous nature, and 
tending more immediately— to break all the 
bands of government j I mean (( the levying 
" of war againft the King in his realm." Un- 
der this defcription, a mere confpiracy to levy 
war, unlefs dirc&ly againft the King, is nor 
treafon ; but in a confpiracy for more remote* 
purpofes, if war be a&ually levied by feme 
of the confpirators, they are all confrfered as* 
principal traitors. > 

The words of the ftatute feein to imply 9 
military affemblage, or armed infurreftion j* 
not upon a private quarrel between powerful* 
individuals ; not in maintenance of a perfbnaj 
f laim, or in purfuit of a particular redrefs j 
but fuch a riling, as may, in judgment of law, 
be intended againft the perfon of the king, to 
leize, dethrone, or imprifon him i or to oblige 
him by vioknqe> to alter the meafurcs of his. 
government 5 or to compel a change in the 
religion fettled by Law ; or to withhold caf- 
$es or fortress by weapons off^nfiv* and in? 

yafiye, 
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vafive ; or, laftly, a wilful joining with open 
rebels, in which cafe force is no excufe, unlefs 
applied immediately againft the perfon, or ex- 
citing indent fear of death. For if the fear 
ef having houfes burnt, or goods fpoiled, were 
a fuflkient plea, it might be in the power of 
any leader to indemnify all his followers/ 

It is not for private fubje&s, mifguided per- 
haps by ignorance, and heated by fadion, to 
determine the proper moment of refinance 
againft fuppofed violations of fundamental 
laws, fubverfions of the conftitution, and 
breaches of the original contract : 

For never yet did Infurre&ion want 
Such water-colours to impaint hcr^caufe, 
Nor moody beggars ftarving for a time 
Of pell-mell havock and confufion. 

The infatuated mifconduft of princes may 
certainly induce a criGs, in which the riling of 
the nation, as one man, is not only juftifiable, 
but laudable, and glorious ; but fuch a crifis is 
|o J>e decided by the united voice of the Society 
at large, not by the partial diflbnance of cla- 
morous Individuals. One may admire the 

* Macgrowther's cafe. State Trials, 8, p. 56. 
9 Shftkefpeara, 

I 4 courage, 
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courage, but it would be difficult to juflify the 
condutt, of Flavius the Tribune, fo finely 
recorded by Tacitus ; e Dein poftquam urge- 
bat ur> confcffionis gloriam ample xus y interrcga- 
tiifque dc Ncronc, qui bus caufis ad oblhicnem fa- 
ct anient i procejjijfet : " Qderam te, inquit \ 
" nee quifquam tibi fdelior militum fuit> duw 
<c amari meruijli. Odijfe eoepi, poftquam parri- 
* c cida matris et Uxoris, auriga* et biflrio % et 
" incendiarius, exitiftir Had the attempt of 
Flavius fucceeded, he would have deferved to 
be treated as a traiterous affaffin. For though 
the charadter of Nero was undoubtedly moft 
deteftable ; yet the perfon of the prince is ia 
no cafe liable to the chaftifement of a fub- 
jedh Dreadful indeed would be the pondition 
of Sovereignty, if a contrary doctrine were 
tolerated. 

It feems, on the whole, to have been the 
fole objedt of this claufe, to fupprefs, and pu- 
nidi the daring efforts of pofittve rebellion 
againft the adminiftration of government, or 
the perfon of majeftyj and this defcription 
might, in ftri&nefs, be thought to comprize 
every poflible cafe, within this fpecies of trea- 
iqn. But the idea hath, in the courfe of 

f Tacit- Annal. L 15. c. 67* 

year?. 
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'years, been extended with great liberality of 
interpretation. 

A rifing with intention to kill one of the 
privy council ;* a tumultuary combination 11 to 
compel the king to put away his minifters ; 
an armed force with a general purport to de- 
ftroy inclofures, to deliver prifons,* or to de~ 
molilh bawdy houfes, k or pull down meeting 
houfes of diffentcrs ; (in which cafes the uni- 
versality of the defign is conftrucd into rebels- 
lion) laftly, infurredtions to effect redrefs or 
innovation of public and general concern, in 
which the infurgents have no fpecial intereft ;' 
or forcibly to render ineffectual any aft of par- 
liament,' or law of the realm ; all thefe are ad- 
judged to be levying war within the ftatute. 

The recital of this very general head of 
conftrudtion will naturally bring to the reader's 
recolle&ion one of the articles of the mutiny 
adl; which receives the annual fandtion of 
parliament, and makes the difobedience of 
legal orders punifhable by death. Such pre- 
'cariouSy indefinable clajes of crimes, have a ne? 

* Talbot's cafe. 17. R. 2nd. h Earl of Efiex's cafe. 

* Old Bailey Trials, 1688. k Hale's Hift. P. C. i, 134. 
} Fofter, 21 j. 

tefary 
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ajfary tendency to defiroy the confidence tf the, 
fubje£f 9 and to give an arbitrary power to (be 
Judge. 

As to the other enormities abovementioned, 
the conftitution hath certainly intruded the 
firft, and proper exertion for the redrefs of 
grievances to the high court of parliament ; 
yet to the eye of humanity it will appear 
doubtful, whether certain offences have not 
occasionally received the hard denomination. of 
rebellion, which might more properly have 
been punifhed as trelpafles, mifdemeanors, 
and riots. 

It is by no means the temper of modem 
Judges to encourage arguments of implication 
to the extenfion of penal laws -, I {hall tran- 
fcribe the concurring fentiment of the learned, 
and benevolent Sir M. Hale, with particular 
regret in this inftance, that his manuscript* . 
remained fo long unpublished. 

<( We muft acquiefce in refolutions when 
11 made and fettled : but in my opinion, if 
new cafes happen for the future, that have 
not an exprefs refolution in point, nor are ex* 

» Hift. P. C. 

« prefsfy 
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" pnJBfo <wtt ^ in *!* wards °f *&* 2 S*b E- 3^> 
<c though they may fecm to have a parity of 
t€ reafon, it is the fafeft way, and moil agree^ 
" able to the wifilom of that great aft, firft to 
€C confuk the parliament, and have their de* 
<c daration ; apd to be very wary in multiply-* 
u ing conftrudive, and interpretative treafons, 
u fot we hum not where it may end." 

§. 4. The ftatute proceeds to defcribe 
that fourth ipecies of treafon, which confifts 
in m adherence to the kings enemies." The 
de&ription of this offence had been in the 
fame words near 200 years before, whenever 
any Norman quitted for France the allegiance 
due to England ; and the ftyle of forfeitures 
under King John was, " quia adhaefit inimicis 
poftHs in -Normannia." 

By u enemies'* are meant " all aliens in no- 
torious hostility " The folemnity of a previous 
denunciation of war is not always neceflary,* 
as in the inftance of general letters of marque 
and rcprtfalsj and fometimes it is impofli- 
ble, as in the emergency of a fudden In-' 
vafion. Whether the perfons adhered to 
\gctc enemies, is a matter of faft pro- 

» JJynfyerJbpckqusft. juris publici pa. i.etfeq. 

per 
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per to be averred, and evidenced by its public 
ooccrktY. 

Furnishing money, arms, ammunition, and 
pcovifioos, or lending intelligence, are all in 
fealbo, and con&quendy in law, ads of adhe- 
rence ; even though they (hould be intercepted 
in their paflage/ for the treafon, though inef- 
fective, is complete on die part of the traitor. 

A fubjeft of the enemy-country, continuing 
under the protection of England, and pradti- 
£ng, whflft in England, to the aid and aflift- 
ance of that enemy-country, comes under the 
words of the (tatute; but mere refidence in a 
hostile kingdom is not in itfelf an adherence, 
though a rehifal to return to the mother coun- 
try upon proclamation may be evidence thereof. 

Other ads of adherence are, aftual war 
againft the king s allies ; the treacherous fur- 
rendering, in collufion with the enemy, of a 
place of defence ; a voluntary oath of fealty 
to the enemy king; or cruifing under his 
commiflion, though without any abfolute ad 
of hoftility/ 

° Gregg's cafe, A. D. 1707 — See Burnet's memoir*— 
and Dr. Henfy's cafe in B. R. 31. Geo. 2.— Poller 218. 

f St. Tr. 5. p. 22.-8. W. 3. Trial of Capt. Vaughan t 
who was executed for this offence. 

§>5-Tq 
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§. 5. To a fpcculative mind, unbiafled by 

the habitual warpings of pofitivc law, I may 

now appear to have confidered all the treafons, 

which can exift, as mediately, or immediately 

relative to the perfon of Majefty, and the 

fafety of the realm. But, difgufting as the 

tafk is, there is no avoiding the mention of a 

great variety of other delinquencies, which, 

by the ftatute of Edward the third, and by 

fubfequent ads of parliament, have been 

branded with the hard denomination and 

heavy penalties of high-treafon. 

It was confident with the fcholaftic fubtlety 
of fome, and the credulity of others of our 
anceftors, to argue and to believe, that a mis- 
application of the royal prerogative by a fubjeft 
amounted in guilt to an ufurpation of fove- 
reignty; and that an abufe of the king's 
image, though merely with a view to private 
gain, ought to be confidered as the moft trai- 
terous difaffeftion to the perfon of Majefty.* 

* The extravagance of this idea among the Romans was 
fuch, that Severus, and Antoninus, found it neceflarvby 
Refer ipt to declare, that if a Perfon in throwing a (tone 
fhould by chance (trike one of the Emperor's Statues, he 
fhould not, on that account, be liable to profecution for 
Treafon. Ff. L. 5. ad Leg. Jul. 

On 
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On thcfc principles the ftatute proceeded to 
make it treafon " to counterfeit the king's 
great or privy feal $ or the kings money; of 
to bring counterfeit money into the realm, 
knowing it to be falfc." Nor doth this pro- 
vifion appear to have lain dormant ; for we 
find frequent mention of its effects in the 
writers of that age, and on one occafion ' in 
the fubfequent reign before Belknap, Skip- 
with, and others, apud Lincoln ; Stptem faU 
jarii monetae trafli fuerunt, ef fuftenfi; et qui* 
dam Vicarius de Wintringbam obmutefcem ad- 
judicates erat adpeenam Mutorum. 

But ftill die offences of clipping, filing, 
lightening, and impairing, were not expreffly 
defcribed; yet they were found equally per- 
nicious to trade, and equally affronts to the 
image of fovercignty, though not filch im- 
mediate ufurpations of its attributes. Tojettk 
the doubt therefore, and not inertly as a new 
law,' all fuch diminutions were declared to be 
high-treafon. And indeed clipping feems to 

' Knyghton's Hift. A. D. 1389, 

3. H. 5. c. 6. which ftatute hath not been remarked by 
modern writers, who date the penalty of treafon for the 
offence of impairing the coin from ftat. 5. Eliz. 8. — The 
Anfwer on the rolls given by Henry the fifth is, " quant a 
le loture, tonfure, et fillage, foit il declare pur trefon." 

have 
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have been a crime of a very ferious nature, 
prior even to the ftatute of treafons ; for we 
find the following remark/ fo early as the 
year 1278, " Judai pro tonfurd moneta in 
maffti multitudint ubique per Angliam fuf- 

ftflmUntUr. 

This, with other intermediate treafons, 
was repealed^ and revived alternately) during 
a long courfe of years. At prefent, by the 
aid of many modern ftatutes, in which the 
accuracy and ingenuity of description feem to 
have engaged all the anxiety of the enactors, 
it forms a very confiderable article in our 
laws; and frequently puzzles all the efforts 
of fliercy to fave the wretches, who become 
liable to its penalties. 

It is now high-treafon, to have in poffcflion 
tny inftrument, or tool, " not of common ufe 
in any trade," but proper only for Coining. 1 
With equal propriety might it be called ho- 
micide to be in pofleffion of a Piftol. 

It is the fame crime, " to make, or mend, 
dr have in poffeffion, any inftrument, or cut- 

1 8. arid 9, W. 3. c. 26. 

ting 
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ting engine, for cutting round blanks, hf 
force of a fcrew, out of flatted bars of gold, 
filvcr, or other metal :" I have copied the 
words of the ftatutc. It may be proper to 
obferve here, that there are many inferior 
offences, relative to the coin, in the nature of 
felonies and mifdemeanors j and it is much to 
be regretted, that the feveral ftatutes on this 
fubjefi are not all reduced into one ad. 

I (hall only add, that, by the laft a& on 
this fubjedt, 11 " the alteration of a farthing with 
intention to make it pafsfor afixpence, is bigb- 
treafon in the offender, bis aiders, and abettors" 

The idea of, what Bodin affedtedly calls, 
the harmonious proportion of puni/hments, 
(hould never be forgotten in afts of penal 
legiflation. It is mercilefs and abfurd, to 
impute the fame guilt, and give the fame 
chaftifement, to the leader of a rebellion, and 
the diminifher of a piece of money. 

This extravagant idea feems to have exifted 
in the common law of England ; and pro- 
bably derived its origin from the law of the 

■ 16. Geo. a. 

Romans. 
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Romans. il Cudenda pecunia obnoxii Majefta- 
€€ tis crimen admit tunt, et omni dilatione remotd 
€C Flammarum exujiionibus" mancipenturz" and 
again, " Qyicunque nummos aureos partim 
€< tinxerinty partim jinxerint> vel raferint, Ji 
€< quidem liber i funt* ad bejlias dari \ fi fervi, 
€< fummo fupplicio affici debent" Such were 
the cxpreffions of Theodofius and Juftinian ; 
but no earthly authority can juftify the confe- 
quences of their import^ which will be beft 
defcribed in the faords of an eloquent and 
humane modern writer. C{ This confounds 
f c the diftin&ion and proportion of offences 5 
€C and by affixing the fame ideas of guilt upon 
€€ the man who coins a leaden groat, and him 
€C who aflaffinates his fovereign, takes off from 
cc that horror, which ought to attend the very 
C€ mention of the crime of high-treafon, and 
€C makes it familiar to the fubje<a." 

In France alfo this crime is confidered as a 
{pedes of treafon, and fubje&ed to Capital 
punifliment by an edi#, A. D. 1726 ; it was 
formerly treated with greater mildnefs, as we 
learn by the following law promulgated by 
Childebert 3d, A. D, 744 ; x de fulfd monetd 

w Cod. 9. 24. 2. * Baluze, T. i. ca. 20. pa. 154.. 

K jubemuSj 



i 3 o PRINCIPLES 

jvbtmus, ut qui c*m percujjSflir comfrobatusfuertf f 
mams a ampvM wr ; it quilnc cmftnfk>JiUber 
eft, Jexaginta fikJks compoma ; J> jervm, jexa- 
ginta iftu& Mcipist. 

$ 6. The laft kind of tieafeMerifcre* ia 
this ftatatCy relates » the aftuai kSKhg of cer- 
tain magiftratcs ia die execution of their 
offices* Reverence and fecoriiy, ave certainly 
due to the difpeofars of public juftfce ; bat it 
may be doubted,, whether they are & imne»» 
diatety the reprefentatiwc* of fo r cr c i gr tt y v * 
t> make the crime, however aggrmated in it* 
Battue, lofe its proper name ofmurdcr*, . 

§•7* All the treafcas created Between th* 
ftaiute, and the fkft of Mary, were repcaded 
in the commencement of her ieign > together 
with alt felonies* and praumuures cnaSe* 
under Henry the 8th. 

But the ftruggjes. and jealoufiesy atten di ng 
the firft progrefe of the reformation* intro- 
duced a new fpecies of treafona; of which, 
after various alterations* the following exM 
at this day. 



Firrt, 
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. Firft, The fecond offence of extolling the 
Pope's power ; 7 upon which it is obvious to 
©hfcrve, that the idea of a treafon, arifing from 
a repetition of the offence, is in itfelf an ab- 
knfctj. It is alio treafbn, to put in uie, 
within the Queen s dominions* a Popifh Bull 
of absolution, or reconciliation / or to with- 
r, or be willingly withdrawn to the Popifh 
; or to receive PopHh orders ; or to 
K&fe a fecood tender of die oath; I have 
already obferved, how repugnant it is to rea- 
ion, leKgkxv and humanity, to extend the 
infliftjoo of death to the irrefiftiMe dilates of 
canfcience, and bciief. 

§. 8. It will be fufficient to refer to our 
ftatote books for the particulars of another 
modem fpecies of higiwreafon, the pdTibilUy 
of which fecms fbon likely to expire ; and the 
. aeceffity o£ which, as a civil ian&ion, is al- 
ready fank, in the united and affedionate at- 
toefctaent of the whole realm to the illuftrious 
family of its prefent Sovereign. But the mi£- 
dire&ed, and dangerous zeal of political en- 
thufiafts, made it expedient, in the eftablifh- 
ment of the proteftant fucceffion, to affix the 

* 5. EK& ft. a. Sav. 46k * 13. EUa c. 2, 

K 2 higheft 
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highcft civil guilt to every overt aft, by writings 
or otherwife, in oppofition to that eftablifb- 
ment ; to every denial of the power of parlia- 
ment to limit the fucceflion; and to every 
mode of correfpondence with the abdicated 
prince, or his children. 

To thefe wife feverities of our anceftors we 
are in fome degree indebted for the inheritance 
of thofe rights, of which we boaft the pre- 
fcnt enjoyment. The imitation of their ve- 
nerable example, in the unimpaired tran£- 
miffion of thofe rights to our pofterity* is a 
duty, to which we are called by the united 
force of civil, and religious liberty. 

§. 9. Having now, upon the principles of 
juftice and neceflity, examined the crime of 
high-treaibn, both as adually confidcred by 
the pofitive laws of different countries, and as 
it ought to have been confidered by thofe 
laws ; I fhall endeavour to purfue the fame 
method as to the degrees of puniihment, 
which have been, and which ought ta be 
adapted to it. 

Here we have a melancholy inftance, how 
much the recollection of humanity may be 

infenfibly 
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infenfibly ftifled in the warmth and refent- 
raents of felf love. The crime, being perfbn- 
ally and immediately again ft lawgivers and le- 
giflation, hath engaged the full exertion of in- 
genuity and power, to make its punirtiment 
as immoderate, and as complicated as pofible. 

It would be a painful tafk, to defcribe the 
executions of Ravaillac, and of Damiens; 
neither is it neceflary to refer to the executive 
juftice of foreign nations. I (hall confine my- 
felf on this point to the pradtice of England, 
which cannot be ftated better, than by an 
cxtradtfrom the authoritative, and nervous 
defcription of Sir Edward Coke ; who with 
great profufion of learning, and a total want 
of common benevolence, enters into the fol- 
lowing difcuffion in the prefence and hearing 
of fcven unhappy men, who were about to 
undergo this fentence full of horrors/ 

' " Thefe traitors have exceeded all others 
€t their predeccflbrs in mifchief ; yet his ma- 
•• jefty in his admirable clemency and mode- 
€f ration will not invent any new tortures or 
" torments for them ; but hath been graci- 

• State Tiyals 1. 235. 

K 3 "oufly 
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" oufiy pkafed to affond than *s wrill an 
ordmany cowfc of trial, as an ordinary 
punifrmeat much inferior to their ofience. 
And finely worthy of obfonration it dbe 
treatment by law provided «nd wpp t im tni 
for hig^i-treafoo. 



4< For fixA, the traitor frail be drawn to 
the place of execution, as being not wor«\ 
thy anymore to tread upon the Jace <of the 
earth, whereof he yr%& made s aad with hit 
head declining downwards, add asaear die 
ground at may be, beiqg thought unfit ta 
" take the benefit of the common air. 

" Me frail nest be hangod ap by the 
u neck between heaven and earth, at deem* 
" ed unworthy of both or either, at likewise 
9( that the eyes of men may behold, aad their 
" hearts contaam him. Then is lie to be 
" cut down alive, and to have his parts of 
" generation cut af£ and burnt before his 
" face, as being unworthily begotten, and 
" unfit to leave any race after him. His in- 
u layed parts frail alfo be t|ken out, and 
" burnt, for k was his heart, which bar* 
♦ c boured fuch horrible trcafon. His head 
< c frail be cut off, which imagined the mik 
" chief i and laftly, his body frail be quar* 

tered, 
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" tend, and the quarters fct op in dome 

* high, aad eminent place, to the tow and 
** detestation of men, and to become a prey 
u for the fads of the air. And this is the re- 

* wand due to traitors; for it is the phyiic of 
** government to let oat corrupt Wood." 

It hath been affirmed both with refped to 
aatkmc, and indwriduals, that the fcntiments 
of benevolence bear a general proportion to 
the progrefi of fcience ; bat the name of Sir 
Edward Coke wiH not he cited in fupport of 
thus observation. With great acutenefs and 
depth of learning, he retained through life a 
had, uspkying nature ; that brutal infolence 
which is lb often produced in narrow minds, 
byondc&rved orunexpeded proiperity, mark- 
ed aU his adions. His learning indeed was 
sot of that kind, which we call liter* huma- 
nism \ but it would be an inference, highly 
injurious to the profeflion, to fuppofe, that 
the practice of law blunts the fenfibility of 
the mind. 

As to the punifhment inflided by our law 

on high-treafon, which occafioned this digref- 

ftnj it appears formerly to have been a part 

K 4 of 
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of the judgment/ that the conviA (hpuld be 
drawn upon a hurdle ; but an inftance is re* 
corded/ in which Shard, Juftice, ordered, 
that nothing fliould be brought, whereupon he 
fliould be drawn, " mes que fans cky % ou autre 
cbofe a defoutb lui, Joit tray de cbivaux> bars dt 
Iafale> ou il avoit judgment* tanque a les fures 
($c. It was alio a part of the ancient judg- 
ment/ que les privies membres pnent e^cifes de 
Jon corps, et cambures deinsjm vieu: but this 
was omitted by Lord Hardwick in the judg- 
ments pafied upon the four Lords itt the year 
1 746/ and in a former cafe had been thought 
pnneceflary/ Still however the criminal muft 
be ordered to be cut down alive. For upon a 
writ K of error, to reverie an attainder in the 
8 th of W. 3. it was afligned for error, that 
the court had only dire&ed, '* quod interior a 
" fua extra ventrem fuum capiantur y a in ig- 
< c mm ponantur" omitting, €i ipfo vfaente": 

b Staunfordl. 3. c. 19. p. 182. It is remarkable how- 
ever that before the time of Henry 7. there were hardly twq 
judgments, of which the form was the fame. Sec Car- 
ihew's Reports, p. 349. Walcot's cafe. 

« AfT. 33. 7. Hale's Hift. P. C. 1. 382. 
a Staunford, 3. 19. e State Trials, vol. 9^ 

* fvord Raymond, p. 1. % Walcot's cafe, 1 2. Mod. 95, 96. 

* Of 
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*r, " in confpeSlu ejus;* and it was faid by 
Lord Holt, that " though this omiffion be for 
iC the benefit of the party attainted, yet ftill 

* it is error 5 for the judgment in all capital 

* cafes is ftated y and fettled by the common law, 
** which no court can alter" The attainder 
was thereupon reverfed, and the rcverfal was 
affirmed in parliament. 11 

It is certain, that the crime of high-treafon 
is often of fuch a tendency, as to require the 
ultimum fupplicium, or in other words the ex- 
tirpation of the criminal. 

But when we are conftrained to have re- 
courfe to that fatal extremity, it (hould always 
be obferved, that, whatever exceeds fimple 
death, is mere cruelty. Every ftep beyond is 
^ trace of ancient barbarity, tending only to 
diftradt the attention of the fpe&ators, and to 
Icflen the fplemnity of the example. There is 
no fuch thing as vindictive, juftice ; the idea 
is (hocking. Public utility is the meafure of 
frrunan punifhments ; and that utility is pro- 
portionate to the efficacy of the example. But 
whenever the horror of the crime is loft in fy m- 

' k Mich. 11 W. 3. Shower's Pari Cafes, p. 127. 

pathy 
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patby wkhthcfupcrfltiousiuffcfi»g«of the q£t 
minal, the example lofes its efficacy, aad the 
law ks reverence. 

» 

A nation* familiarized and reconciled to the 
execution of the Eoglilh fentence in cafes of 
bagh-treaibfl, would probably confift of a pu- 
filanimous and defpicaUe people; cruelty and 
cowardice are infeparable. 

CHAP. XV. 

Of the Englijh Trials in Cafes of' 
Higb-Treafon. 

|. J. T Ought not to diJmtfs this ftbjeft, 
JL without remarking a very pleating 
part of Engkfh law relative to high-tne«fon ? 
as founded in humanity, animated by -die Jpirk 
of freedom, and perfected by all the powers 
of limited wiidom. 

From 'die afie&onate temper of the nation, 
great warmth hath been (hewn againft die 
crime of difloyaky, both in the liberality of 
its conftru&ion, and in the feverity of its pu- 
nifhment; but the whole attention of the 

legiflature 
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If&ifljlmr hatfe at die feme time been exerted, 
to obviate ati paffifaibty of epprd&an sa die 
prafeenfian, -and aiide&d: of certainty in die 
proof. Infinitely Tarboshasre been the aore^ 
nous, refinement s, and afacradoas to this par? 
pofe; and, upon die whole, die following 
cautionary provifions have been thought fuffi- 
eacnt, and are at this day in force. 

No perion <hall be profocuted for high- 
tteafon, except on a charge of 'afla&natkxft 
defigned or attempted on the body of the 
King, unlefs he be indicted thereof within 
dun years after the otience committed. 

Nor flbcall any pcdcMi be itxH&ed., except 
the testimony of two lawful witnefles, 
both to the fiime overt a*ft, <*r the one 
of them to one, and the other to another 
overt adt of the fame treafon. k 

And now, fincethe deceafeof the late pre* 
tender, a copy of thesodidttent with a lift of 
die witndfa to be produced at the trial, and 

k Ibid, §. 2. which claufe is founded on I Edw. 6. and 
$Edw,6, Aoii,2,P\LttM. 

of 
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of the jurors impanelled, with the profeffions, 
and places of abode of the faid witnefles, and 
jurors, (hall be delivered to the perfbn indided, 
ten days before the trial; 1 and it teems, that 
this would be conftroed exclufively of the day 
of delivery, and the day of arraignment. 

Laftly, the fame procefs is given to compel 
perfons to appear for the perfon accufed, as is 
nfed to compel them to appear againft him ; 
and they (hall be upon oath, which was not 
the ufage heretofore. 

I fhould have obferved, that thefe privi- 
leges are not extended to certain offences 
concerning the papal fupremacy ; nor to thofc 
againft the coin ; nor indeed to any trea- 
fon, wherein the corruption of blood is faved 
by ftatute. 

The jurors muft by the common law be of 
the fame county, wherein the offence was 
committed. When the trial comes on, the 
prifoner is allowed to objed peremptorily to 
thirty-five, on mere caprice, prejudice, or pri- 
vate knowledge of their character, or prepof- 

1 7 Ann.c. 22. and 2t Geo. 2. c. 30. 

fcffionsj 
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« 

fcflions ; and to any indefinite number, upon 
the affignment of a legal objection to each* : 

In this, and in the whole courfe of the pro- 
fecution, he {hall alio be allowed to make his 
defence, as well in points of fadt, as in legal 
queftions, by Counfel learned in the law, not 
exceeding two in number, to be named by 
himfelf, and affigned by the court ; and his 
Counfel thall have free accefs to him at all 
fcafonable hours. 

The trials of Sir William Friend, Sir Wil- 
liam Parkyns, and others, on the affaffination 
plot, came on after this provifion had received 
the royal aflent, but before the commence- 
ment of its operation." 1 " I intreat, faid the 
c< laft of thefe gentlemen, that I may have 
" the allowance of Counfel ; I have no fkill 
cc in indidtments ; I do not underftand thefe 
" matters, nor what advantages may be pro- 
" per for me to take. The new ftatute 
" wants but one day. What is juft and 
cc reafonaWe to-morrow, furely is juft and 
u reafonable to-day, and your Lordfhip may 

indulge me in this cafe." 

m State Trials. 

Holt 



CC 
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Hok, Chief /office, waw loo good s judjge 
to feffer fbe ftobbom prkcipfc* of law » 
yield to the milder inferences of equity. " JPe 
m canmt (he replied) aktr tbt km, tUt hmo- 
** waktrt dirtS MS} wt wwft coafarw to tbt iaWp 

• as it is at fr^ent 9 not what it wiM Je tm* 

• morrow *, wtartwfomoar oaths j* to do? 

It is remarkably that this nekdjgcace it not 
yet allowed, except: ia poind of Mere legal 

difquifition, in any other capital crime > a. de- 
ficiency, which hath given rife to the very 
benevolent adage, " That Aejudgefbafl al- 
«• ways be counfel for the prifaacr" had 
indeed, the probity of the Efligltth judges* •£ 
ftftcd by their experience and humanity, woott 
generally afford ample fecurtey to pcrfons ao 
ciifed, if counfck had not full permiffioa to 
be employed againft them. This pennxfion, 
ki good times, was never exerted without 
great discretion and tendernefs ; ftill however 
k was not always ineffedtiw in its confer 
ipences. But furely it ia contrad&ofy to the 
ftrft principles of juftice, that a pcifoner, la* 
bearing under the weight of a capital chatger, 
weakned by long confinement, dittrafifcd by 
apprehenfions, though perhaps innocent, dif- 
trcfied by the tears of his family, checked by 

confeious 
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coafcious ignorance, and difconccrted by the 
awful novelty of his fkuation * that, irr fuch * 
flfete of mindy a prifontr ihoritd be fingly €»• 
pofed to the united, and unlimited p r ofccuu bi i 
of learned men, habituated to pobfiefpeaking, 
sad (in the words of a very ancient author) 
" flailed in the arts of forwarding, and cfe- 
** fending a caufe by the rules of Taw, and 
** cufijoms of the "realm*" The judge may be 
anxious to cxpofc, and refute the prevarication 
of the witneflesf but he is ignorant of the 
flunote circumffanccs of the fad m queftkm > 
he knows not the characters of the men, and 
camot Aop the trial to receive private m- 
ftru&ions from the prifoner. The jurors are 
fconeft, and inclinable to mercy ; his equals, 
and his neighbours ; chofen in fomc meafare 
fey himfclf , and fuperior to all fofpkion : but 
perhaps they are illiterate ; at all events they 
ixc men ; and therefore liable to be hurried 
away by the eloquence, and abilities of 
advocates. 



* Gents ne fchachent my comunement touts les excep- 
tions que valent en rcfponfe : font counters neceflarres, qae 
fichent les caufes avancer ec defendre ; per les Rules del 
Ley, ct les ufages del Realme. 

Myrrour. ch. 3. de Exceptions. 

Both 
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Both the Romans,* and Athenians, appear; , 
to have given full fcope to the exertion of 
oratory in criminal cafes, both for and againft 
the defendant. Among the Athenians indeed 
there was a law of Solon's, forbidding advo- 
cates to ufe either exordia or perorations ; or to 
circumvent the paflions of the judges by arti- 
fices, either of commiferation or amplification. 
Yet we are told by Cicero, that, when Dc- 
mofthenes was expe&ed to plead, the fame of 
his eloquence brought a general concourfe of 
ftrangers to Athens from the moft remote 
parts of Greece, as to the moft celebrated 
fpeftacle in the world ; and thofe of his ora- 
tions, which have reached our time, are un- 
doubtedly powerful examples of that pathetic 
and pcrfonifying fpecies of eloquence, which 
is calculated to intoxicate the imagination of 
an audience, and communicate the fucceffive 
emotions of anger, indignation, and pity* 

• Non folum autem dicendo, fed etiam faciendo qus- 
dam, lachrymas movemus : unde ct producerc ipfos, qui 
periclitentur, fqualidos atque deformes, etLiberos eorum ac 
parentes inftitutum ; & ab accufatoribus ofltn£ crutntum Gk- 
Jium % et Lfta t vulncribus tjja\ et vefes fanguine perfufai 
videmus, et vulncra refolvi, ac verberata corpora nudari 9 
quarum rerum ingens plerumque vis eft, veiut in rem prae- 
fentem animos hominum ducentiura. Et populum Ro- 
manum egit in furorem pratexta Caii Caefaris prolara in 
faro cruenta. Quin&il. 6. I. 

There 
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"*There is' a very remarkable anecdote recorded 
by Athenaeus/ relative to the trial of Phryne, 
the Athenian Courtezan. She was the fame, 
from whom Apelles drew his pidture of Venus 
fifing from the waves, and who ferved alfo as 
a model for the famous ftatue of Praxiteles ; 
two circumftances, not immaterial in fupport 
of the following fadh " Phrynce cum in capi- 
€t tali no$J patrocinaretur Hyperides, et jam 
cc manifejlum ejfet calculi s judicum condemnatum 
cc iri ; in apertum earn produxit, et difcijjis tu- 
cc niculiSy peftoreque nudato y poftremd orationis 
^ parte y iliius confpeSld pulchritudine, ita pero- 
€i ravit, ut> tanquam tniniflram facerdotemque 
€C Fenerisyjudices rcligionc tadti, et miferecordid 
€C commotiy necandam tninime cenfuerunt? To 
this fudden fenfibility of the Areopagites, one 
may fairly apply Quindtillian's obfervation, 
"" quod barum rerum ingem pier unique vis eft % 
<c velut in rem prafentem animos kominum 
" ducentium" 

. It is to the credit, and to the folid advantage 
of the Englifh nation, that the pathos of 
ipeech is banifhed from the Bar. The paf* 
fions ought not to be addreflcd in appeals to 
the reafon. The unlubftantial harmony of 

p Athcnaeus 1. 13. 

L declamation 
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f/,rt, '* z*£~+ q^scta, or objections of law, 
*r^{ to ur.itrtikc the management at large, 
v/r»T:. the iiTje turns not upon the general 
fj.i'Mon of "Guilty" or " not Guilty," but 
ii|/in collateral fa&s.* It might be proper at 
ili^: fame time to declare, how far trivial mif- 

*« I'oflcr pa. 232. Stra. 824, 

takes, 
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takes, in matters of mere form, (hould conti- 
nue fatal to the whole procefs 5 and whether 
any exceptions of counfel (hould be heard or 
allowed/ but what tend in fome degree to af- 
fed the merits of die cafe. 

§> 2. The admiflibility and fufficiency of 
evidence in trials for high-treafon is alfo fub- 
jeded to very peculiar limitations. 

No evidence can be received of any overt 
ad, not charged in the indidment 5 except, 
as in fupport only of one which is charged. 
Two witnefles are requifite to the conviction, 
in the fame manner as to the indidment ; and 
they (hall in giving their evidence be con- 
fronted with the perfon accufed, which is now 
indeed the pradice in all cafes. If two dif- 
tind treafons be charged, one witnefs to each 
(hall not be two within the meaning of the 
(latute ; but one witnefs is fufficient to prove 
any fad, on which the criminality of the 
charge is ultimately and not immediately 
founded ; I (hall cite an inftance.' 

' Hale's Hift. P. C. 2. 193. Mr. Emlyn's note. 
• 5. State Trials 38. 

L 2 When, 
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When, in the trial of Captain Vagghan 
for adhering to the King's enemies, it was 
neceflary in the outfet to prove him a fubjedt 
of England ; it was objected by his counfel y 
that one witnefs only, had been called for that 
purpofe •, and the objedion was over-ruled by 
Holt, Chief Juftice, " for that is no wert 
" aft, if there be one witnefs to prove that, 
<c it is fufficient." In like manner* writing, 
being a deliberate adt, certainly may ,* under 
fome circumftances with publication be an overt 
adt of treafon ; and when fo laid in the in- 
dictment, muft be proved by the teftimony 
of two witnefles* But the teftimony of one 
is competent to prove writings, offered only 
as collateral evidence; and fuch papers, though 
not of the hand-writing of the prifoner, may 
be read as evidence, if found in his cuftody;* 
and papers under certain defcriptions may be 
in the legal cuftody of a perfon, though not 
adually found upon him/ 

By ftatute 7 Wm. 3. ch. 3. thefe feveral 
requifites towards conviction can only be fup- 

1 Fofter 198. — Cafe of Layer, State Trials 6. 321* 

• State Trials 6. 281. 

y Lord Prefton's Cafe 4. State Trials 43 1 . 

plied 
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tplied by " the confeflion of the party, made 
*in open court, willingly and without violence/' 

The words " in open court" were not in- 
serted in the ftatute of Edward 6, which 
contained the reft of this provifo ; and con- 
feflions, taken out of court upon the exami- 
nation of the party, had been holden fuffi- 
cient.* But now, it fhould feem, that fuch 
confeflions, though proved by two witnefles, 
cannot in any cafe operate to convidtion -, and 
that there muft ftill be two witnefles to the 
treafonable faft. 

But another doubt hath arifen, how far fuch 
confeflions can be admiflible, even as collateral 
evidence -, and it feems to be the better opi- 
nion/ " that a confeflion out of court may 
" be proper to be fubmitted to the jury, in 
<c corroboration of the other evidence of the 
" overt a&s," only " when made during the 
<c folemnity of an examination before a Ma- 
" giftrate, or perfon having authority to take 
€< it ; when the party may be prefumed to be 

* Cafe of Tonge, I. Hale's Hift. P. C. 304-— Keil 
)8. 2. and 67. 

y Fofter, pa, 242, 243. 

L 3 cc properly 
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cc properly on his guard, and apprized of his 
" danger." However a greater and more ex-* 
ceptionable latitude of conftrudtion, on this 
fubjed, appears in fbme inftances * to have 
been admitted. 

The confeflion of a criminal, when taken 
even before a magiftrate, can rarely be turned 

* At a meeting of the Judges in January, 1 707, to con- 
fider fome matters relative to the intended trial of Gregg 
for treafon, Holt, Chief Juftice, Powel, Powis, Smith, 
Dormer, and Bury, Juftices, were all clearly of opinion, 
i€ that the prifbner's confeflion, though not in court, might, 
" if proved by two witnefles to have been voluntarily made, 
44 notwithfhnding what is contained in the 7. W. 3. c. 3. 
44 §. 2. be read as evidence againft him. But Trevor* 
44 Chief Juftice, was of a contrary opinion, and Tracy, 
44 Juftice, doubted,'* I fhould obferve that this cafe is not 
in any reporter, but copied from Bacon's Abridgement, 
vol. 5th, 146. 

The two learned Judges, who djflented, had no doubts 
on a future occafion, as to the admiflibility of confeffions 
on matters merely collateral ; and in this diftindion they 
feem to have proceeded on very folid grounds. For, in the 
cafe of Smith, who was indided in June, 1 709, for adhe- 
ring to the Queen's enemies, " Alienage was the defence ; 
44 and his confeflion, that he was an Engliihman born, was 
44 allowed to be admiiGble Evidence, by Trevor, Powel, 
Powis, Tracy, and Bury, though his council infifted on 
the ad of the 7 th of King William. Fofter's Hep. 243* 

It is faid however, that Evidence of confeflion was, 
without any fuch diftin&ion, holden fufficient by the Judges, 
who fat upon the commiffion in the north in 1746. But 
the inftances are not, I believe, in print $ and " it is dan- 
f gerous (faith Sir Edward Coke) to report a cafe by the 
tt ear, efpecially concerning treafon. 
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againft him, without obviating the end, for 
which he muft be fuppofed to have made it. 
Befides, we have known inftances of mur- 
ders avowed, which never were committed ; 
of things ftolcn, which never had quitted thp 
pofleffion of the owner. 

It is both ungenerous therefore, and unjuft, 
to fuffer the diftra&ions of fear, or the mifdi- 
reded hopes of mercy to preclude that nega- 
tive evidence of difproof, which may poflibly, 
on recolle&ion, be in the power of the party ; 
we jhould never admit, when it may be avoided, 
even the pojpbility of driving the innocent to de- 
jlruftion. Nothing was more common in the 
beginning of the laft century, than confeflions 
of witchcraft. Sir James Melville mentions 
fevcral inftances in the profecution of Earl 
Bothwell ; and, though rather a fceptical man, 
was candid enough to believe them. The 
poor women were accordingly burnt; and 
pofterity was furnifhed with a very accurate 
defcription of the devil ; who is faid to have 
appeared " in a black gown, with a black 
" hat on his head, in the attitude of preach- 
* c ing, and with pofteriors as cold as ice/" 

* Melvill's Memoirs, fol. pa. 194. 

L 4 The 
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The evidence of words, alledged to have 
been fpoken by the perfon accufed, and con* 
netted with the criminality of the charge, 
ought alfo to be received with great di£» 
£ruft. Such words are either fpoken in the 
zeal of unfufpicious confidence* and cannot 
be repeated without a breach of private faith, 
which detra&s much from the credibility of 
the witnefs ; or in the unguarded hours of 
boafting diffipation, in which cafe they arc 
pot unlikely to be falfe in themfelves, and 
very likely to be falfely repeated. Befides, 
words may be very innocent when fpoken, 
and highly criminal, when related \ for their 
determinate fignification depends much on the 
tone in which they are uttered. " It often 
" happens too, that, in repeating the fame 
" words, a different meaning is conveyed, 
u which depends on their connexion with 
" other things ; and fometimes more is fig^ 
" nified by filence, than by any expreffion 
* c whatever.*"' 

§.3. Such are the principal rules, limita- 
tions, and reftriftions, to which the Englifh 
profecutions of high treafon are fubjedted io 
every flage of the procefs. 

b L'Efpritdes Loix I2.ch. |2. 
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Laftly, the pofitive teftimony of a thou- 
fand witnefles to the pofitive allegation of the 
indi&ment is not conclufive, in any cafe, as 
to the verdidt of the jurors. But they will 
ftill retain an indifputable, unqueftionable 
right to acquit the perfon accufed, c if, ir> 
their private opinions, they difbelieve the ac- 
cufers; or if, in their confciences, they think, 
however erroneoufly, that the fad: partakes 
not of that degree, or fpecies of criminality, 
with which it is charged in the indictment. 
They may, if they find doubts or difficulties 
in the cafe, require the direction of the court 5 
but whether they be in any cafe compellable* 
cither to have recourfe to that direction, or 
to fubmit to it when voluntarily given, arc 
queftions, on which a very important diveiiity 
of opinion hath appeared in the minds of 
great and good men. d 

€ « In the Cafe of 7. R. 2. Tit. Corona Fitz H. 108. 
€€ upon Acquittal of a common thief \ the Judge faid, the 
" Jurors ought to be bound to their good behaviour during 
<c their lives ; But, faith the book, quaere per quel Leg r 
* c But that was only gratis di&um by the Judge, for no 
** fuch thing was done." Vaughan's Reports. 

d Vaughan's Reports, pa. 148. to 151. Commentaries* 
Jl 4. pa. 344. Hale's Hift. P. C. 2. 31 3. 
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" It is the privilege of Englishmen, fay 
thofe who fupport the negative, to be tried by 
their equals; and that privilege will become 
vex et prateria nihil, whenever it ceafes to be 
the duty of thofe equals, to infer and con- 
clude their verdift from the teftimony of wit- 
nefles, by the adfc and force of their own 
understanding. 

. Would it not, they continue, be a moft 
prepofterous dodtrine, that they, who, under 
the obligation of a folemn oath, are chofen to 
try a fellow citizen for a crime, and as a cri- 
minal, and bounden by that oath to give a 
true verdidt between the public and the pri- 
ibner according to the evidence ; that, in this 
predicament, they fhould be told, that the 
criminality or innocence of the intention, the 
legality or illegality of the fadt, are matters 
of indifference, not fubjedted to their enquiry ; 
and that their verdict ought not to be influ- 
enced by any fuch confiderations ? 

" To what end (faid Lord Chief Jufticc 
€< Vaughan,) are the Jurors challenged £o 
" fcrupuloufly to the array and poll ? To what 
" end muft they have fuch a certain freehold, 
" and be probi et legales homines, and not of 

" affinity 
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** affinity with the parties concerned? To 
* c what end muft they have in many cafes the 
cc view, for their exader information chiefly ? 
f c To what end muft they undergo the heavy 
<c punishment of the villanous judgment ? if, 
" after all this, they implicitly muft give a ver- 
* c did by the didates and authority of another 
* c man, when fworn to do it, according to the 
€€ beft of their own knowledge ? A man cannot 
^ fee by another s eye, nor bear by another s ear ; 
AC no more can a man conclude^ or infer the 
" thing to be refohed by another's under/landing 
or reafoningy and though the verdid be 
right, the jury give, yet they being not af- 
fured it is fo from their own underftanding, 
* g are forfworn, at leaft in foro confeientia. 
* l That decantatum in our books, ad quaftionem 
* c fafli non refpondent judices y ad quaftionem kgis 
** non refpondent juratores> literally taken, is 
* c true ; for if it be demanded, what is the 
*' fad? the Judge cannot anfwer it; if it 
* c be afked, what is the law in the cafe ? the 
*' jury cannot anfwer it. But upon all general 
* c ifiues, though it be matter of law, whether 
€C the defendant be a trefpaflbr, a debtor, dif- 
" feifor, or difturber, in the particular cafes in 
* € iffue, yet the jury find not, as in a fpecial 
# verdid, the fad of every cafe by itfelf, leav- 
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" ing the law to the court : but find for the 
4< plaintiff or defendant upon the ifTue to be 
" tried, wherein they refolve both law and 
" fadt complicately, and not the fadt by itfelf; 
" fo as though they anfwer not fingly to the 
cc queftion, what is the law, yet they deter- 
€< mine the law in all matters, where ijfue is 
" joined and tried in the principal caje, ex- 
" cept when the verdidt is fpecial." 

" Special verdi&s," fay the Commentaries 
on the Law of England, " arife, when the 
<c jurors doubt the matter of law, and there- 
" fore chufe to leave it to the determination 
" of the court." 

" And it is (faith Sir Matthew Hale) the 
" confcience of the jury, that muft pronounce 
" the prifoner guilty, or not guilty, for to fay 
" the truth, it were the moft unhappy cafe, 
11 that could be, to the judge, if he, at his 
" peril, muft take upon him the guilt or in- 
" noccnce of the prifoner ; unhappy alfo for 
<c the prifoner : for, if the Judge's opinion 
" muft rule the verdidt, tha trial by jury 
" would be ufelefs." 

But, a contrary opinion hath been given by 
a learned and worthy Judge in very decifive 

language/* 
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language. " In every cafe (faith Mr. Juftice 
€€ Fofter, p. 255) where the point turneth 
€C upon the queftion, whether the homi- 
€C cide was committed, willfully and ma- 
€€ licioiifly, or under circumftances juftify- 
cc ing, excufing or alleviating; the matter 
€< of fo&y viz. whether the fadls alledged by 
" way of juftification, excufe, or alleviation 
€€ are true -, is the proper and only province of 
€C the jury. But whether, upon afuppofition 
ci of the truth of the fadts, fuch homicide be 
juftified, excufed or alleviated, muft be fub- 
mitted to the judgment of the court." 
Again, p. 256, " when the law maketh ufe 
€C of the term, malice aforethought, as de- 
cc fcriptive of the crime of murder, it mean- 
cc eth, that the fadt hath been attended with 
c< fuch circumftances, as are the ordinary fymp- 
c< toms of a wicked, depraved, malignant 
c< (pint." And, p, 257, " the mains animus 
u which is to be collected from all circum- 
€i ftances, and of which, as 1 before faid, the 
€€ court and not the jury 9 is to judge^ is what 

e It is an obvious remark on thefe paflagc?, that the 
learned writer hath refted his poiition on the mere authority 
of an afiertion, unfupported by argument or reference ; and, 
in a fubfequent chapter, 1 {hall have occafion to cite another 
paflage from the lame work, but of a very contradictory 
import. 

" bringeth 
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€< bringcth the offence within the denomina* 
u tion of wilful malicious murder, whatever 
" might be the immediate motive to it, whe- 
€i ther it be done as the old writers exprefs 
u themfelves, ird vel odio, vel caufi lucri, 
<( or from any other wicked or miichievoutf 
€< incentive." 

When wife and good men differ upon point* 
of great constitutional importance > it is thef 
duty of their humbler fellow citizens, tcf 
wait the refult of that difpaflionate and can-* 
did difference, with a filent prayer, u ne quid 
€< detrimenti capiat res publica" To which 
however this may be added as a certain truth, 
that the political liberty of every individual 
bears a proportion to the fecurity given by 
the laws to the innocency of his conduct; 
which fecurity decreafes, in proportion to the 
multiplication of penalties, the uncertainty 
of penal laws, and the irregularity of trials. 



CHAR 
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CHAR XVI. 

Of the gradual Improvements of 
criminal procefs. 

§. 1. TN the fixth century, Clotarius, King 
X of France, made a law, that no- 
body (hould be condemned to death without 
a hearing/ Pofitive laws generally refer to a 
contrary ufagc ; it feems ftrange therefore, that 
this, which I have mentioned, (hould have been 
neceflary in fupport of the moft obvious prin- 
ciple of juftice. But the efforts of human wif- 
dom are flow in their progrefs, and limited in 
their extent; political fyftems therefore are, 
in all inftances, though in different degrees, 
imperfect, and confequently beft underftood 
by comparifon. 

In this point of view, a fliort ftate of cri- 
minal procefs by the common law of England 
will form a ftriking illuftration of the fore- 
going chapter, and may have a more ef- 
fential effe<ft ; for it will be found, that in 

1 1/Efprit des Loix, l. 12. c. 12. 

profecutions 
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profecutions of felony, and in other particu- 
lars, we ftill retain fome veftigcs of that op- 
preflive barbarifm, which I am about to 
defcribe. 

I (peak not of thofe proceedings, which 
were founded in the grofs fuperftitions of our 
fore-fathers ; fuch as the prefumptuous purga- 
tion of ordeal, either by fire, or by g water ; 
in which it was impoflible for innocence to 
efcape, without a miracle from Heaven : nor 
yet of that more unchriftian, impious mode 
of trial by battle ; which, when the defendant 
was innocent, often ended in his murder; and' 
when guilty, in his triumphal acquittal, with the 
additional (lain of the appellant's blood upon 
his head. My obfervations fhall be confined 
to the boafted, and venerable inftitution of 



* We find in the Welfti laws a third fpecies of ordeal^ 
unknown probably in all other countries. Femina matura 
viro quae cum aliquo clandeftino abiverit, et vel in agris, vel 
in domo ftuprum paflTa fit, et ab illo poftea repudiata fuerit, 
etquerclam contra ilium inftituerit, apud gentiles fuos et in 
curia, hoc modo dotabitur. Si tauri trimi caudam detonfam, 
et febo inundam, per januam vimineam immiflam, mulicr 
intra domum, pedibus limini innixis, manibus prehendens 
detinere potuerit, licet taurus a duobus hominihus utrin- 
que ftimulis urgeatur ; pro fuo habebit in compenfationem, 
ob infamiam violatae pudicitia : fin aliter, habebit tantum 
febi, quantum manibus adhaefcrit. I^egis Wallicae, fol. p. &2. 

trial 



O F P E N A L L AW. 161 

trial by jury, its preparatory procefs, conduft, 
and confequences. 

§. 2. The ancient Jujliciarii in itinere 
made their circuit round the kingdom, for the 
purpofe of trying caufes and criminals, only 
once in (even years j in which interval, under 
the common calculation of lives, it is pro- 
bable, that, exclufive of the diftrefles, and 
confequent depopulation of families, one half 
of the wretches under fufpicion, and in cus- 
tody, died in the dungeon. At all events, the 
crime had generally efcaped the memory of 
mankind, before the execution of the cri- 
minal. But this was remedied fo early as 
AD. 1285, by flat. 13 Ed. 1. c. 30. whence 
the prefent Juftices of aflize, and Nifi Prius 
are derived ; an inftitution, which bears fome 
refemblance to one of the cuftoms afcribed by 
Tacitus to the ancient Germans ; eliguniur in 
iifdem conciliis et principes, qui jura per pagos 
*oicofque reddunt. Centeni Jingulis ex pie be co- 
mites, confilium Jimul et auttoritas> adfunt* 

§. 3. The temporary releafe of the prifoner, 
previous to the trial, when the criminal charge 

h Tacit, dc Mor. Crrm. c. 1 2. 

M was 
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was apparently unjuft, or ill founded ; or when 
the crime was of fo inferior a nature, as to 
admit his enlargement on pledges for his fu- 
ture appearance, fecms in the eaflieft periods 
of our constitution, to have been a matter of 
right; but the courtly pliability of fome Judges 
had involved this dodrine in very oppreflivc 
difficulties, Thefe were at length happily, and 
totally removed, 1 in 31 C. 2. whofe reign,, 
though in its confequences happy to this king- 
dom, was a ftrange medley of liberty and 
tyranny, honor and profligacy, religion and 
impiety, benevolence and bloodfhed. 

In every ftage both of civil and criminal 
fuits, the laws,, like the prayers,* were ad- 
miniftered in an unknown language; and 
this continued, as to matters of record, in- 
dictments, pleas, verdi&s, judgments, &c 

1 Stat. 31. c. 2. ca. 2. " This zSt was carried by an 
44 odd artifice in the Houfe of Lords ; Lord Grey ancU 
44 Lord Norris were named to be the Tellers ; Lord Norris m 
44 being a man fubjeft to vapours, was not at all times attcn- - 
44 tive to what was pafling ; fo a very fat Lord coming irw~ 
44 Lord Grey counted him for ten, as a jeft at firft, bin^n 
44 feeing that Lord Norris had not obferved it, he went o«- 1 
44 with this mifreckoning of ten, and by thefe means th 
44 bill parted, though the majority was indeed on the oth-«^ 
44 fide." Bilhop Burnet, 2d vol. 8vo. p.. 121. 

k Commentaries, 4. 412. 

unti? 



OF PENAL LAW. 163 

until the 12 ftat. Geo. 2. c. 26. They were 
alfo written in a ftrange hand, with techni- 
cal abreviations. In this there was real dan- 
ger; for though the indidtment was always read 
to the prifoner in Englifh ; yet, if there were 
any objections, recourfe was had to the latin 
original to fupport its infufficiencies, contra 
formam Jiatut. in hujufm. caf. edit, et provif. 
(fays Lord Hale) fhall be conftrued either An- 
gularly or plurally. We cannot wonder then 
at the recital of the above-mentioned 'ftatute, 
that " many and great mifchiefs do frequently 
" accrue to the fubjedts of the kingdom, 
if from the proceedings in courts of juftice 
" being in an unknown language ; thofe who 
" are impleaded having no knowledge, or un- 
" derftanding of what is alledged for, or againft 
u them in the pleadings of their lawyers and 
w attorneys, who ufe a character, not legible 
" to any, but perfons pradtifing the law." 
But we may reafonably wonder, that the re- 
medy was deferred to the eighteenth century. 

§. 4. The chriftian name, and furname of 
the defendant, with his addition of ftate, and 
degree, were firfl: required, to be fet forth in 

1 12 G. 2. c. 26. 

M 2 the 
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the indidtment, by an a& of Henry the Fifth/* 
One may infer, that, previous to this a&, there 
was a great want of precifion* in the formal 
parts of procefs ; but the inclination of fuc- 
ceeding Judges in favor of life hath carried this 
matter to the oppofite extreme of fcrupulous, 
and over-grown nicety, Numberlcfe are the 
inftances, in which the fubftance of juftice , 
hath been loft in the purfuit of the fhadow 
of mercy. n 

The difcontinuance of latin indi&ments 
hath rendered fuch inftances lefs common ; 
but there is ftill fufficient reafon, to apply the 
obfervation of Sir Matthew Hale : " for the 
" truth is, that it is grown to be a blemifh, 

" 1H.5. c.5, 

n For inftance, murdredavit for murdravit, felonitef 
for felonice, have been adjudged to vitiate the indidment ; 
burgarites for burglarites hath been a fatal objection, but 
burgulariter hath been holden good. Yet thefe exceptions 
were allowed on the idea of uncertainty, not from an incli- 
nation toclaffica! accuracy; for prafato regina did not viti- 
ate. 3 1 Eliz. Webfter was indidled for murder, and the ftroke 
being; laid liniftro bracio inftead of brachio, he was dif- 
miflid. 31 H. 8. an indi&ment being charged u fibella B. 
* c nuper de C. uxor J. B. nuper de C. fpinfter;" it wa3 
deemed inefficient, becaufe tc fpinfter" was thought equally 
applicable to the hufband. So in Leke's cafe, 34 Eliz. 
A. B. alias di&us A. C. butcher ; it ought to have been 
A. B. butcher, alias di&us A. C. butcher, So, gladium 
in dextra furi, without u manu". 5 Co. Rep. 121. Dyer 
46. 4 Co. ep. 39. 

" and 
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and inconvenience in the law, and the ad- 
miniftration thereof; more offenders efcape 
€€ by the over-eafy ear given to exceptions in 
" indidlments, than by their own innocence; 
" and many times grofs murders, burglaries, 
€C robberies, and other heinous and crying 
4C offences, efcape by thefe unfeemly niceties, 
M to the reproach of the law, to the fliame 
ft of government, to the encouragement of 
<c villainy, and to the difhonour of God.* 

§. 5. At the common law/ no prifoner, in 
capital cafes, was intitled to a copy of the in- 
didbnent, or pannel, or of any of the pro- 
ceedings againft him. It was refufed to Sir 
Harry Vane, and Col. Sydney. It was again 
much urged in the trial of Lord Prefton, 
A.D. 1690, who defired to have it argued by 
counfel, which the court unanimoufly refufed, 
." it being a point, that would not bear a de- 
" bate." 

§. 6. It appears to have been a common 
practice, fo late 9 as the reign of Charles 2, for 

* Hale's Hift. P. C. 1. 193. 

p Foftcr, p. 228. 4 Stat. Tr. 411. 

« Vaughan's Rep. p. 153. Hale's H. P. C. 2. 160. 

M 3 the 
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the Judges in their circuits to impofe arbitrary 
fines on Grand Juries for fuppofed conceal- 
ments and non-prefentments; a dangerous ex- 
ertion of power, not warrantable by law. 

§. 7. There were fcveral means at com- 
mon law of bringing felons to trial, without 
any previous indidtment ; fuch as, upon the 
Mainouvre, when the thief was detected with 
the thing ftolen in manu % and upon appeals* 

The latter mode, of appeals* is ftill fubfift- 
ing; and, though confidered as odious by 
fome, doth not appear in any inftance to have 
occafioncd injuftice. Perhaps it ought to be 
regarded as an old branch of the law, which 
by poffibility may become an eflcntial fafeguard 
to the rights of the people* It muft however 
be admitted to have arifcn from that ancient 
barbarous principle of legiflation, which ex- 
adted the puniftiment of the criminal merely 
as civil damages to the party injured ; r and ac- 
cordingly I find, that in the ancient falic laws 
piurder was puniflicd with death, and no com* 
pofition admitted, unlefs with the confent of 

r Kairn'sHift. Law Trafts, 0,40. See alio Robertfon's 
lift- of Charles the Fifth, vol. 1, 

th« 
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the neareft friend of the deceafed. From a 
£milar reafoning, it continues at this day the 
law of Saxony, that, if a thief fuffer death, 
his heir is not compellable to reftore the ftolen 
goods." 

Appeals by indifferent perfons, which, es- 
pecially in matters of treafon, were frequent 
in parliament,' are abolished by flat. 1. H. 4. 
c. 14. " for the many great inconveniences 
c< and mifchiefs, which had often happened 
<c thereby ." A cuftom of this kind is obferved 
by Tacitus, to have prevailed among the 
Germans 5 " licet apud concilium accufare 
€€ quemque % et difcrimen capitis "intendere" 

§. 8. I now proceed to the arraignment of 
the Prifoner ; in which flage of the procefs, as 
he muft be prefumed to be free from guilt, he 
ought not to be required to hold up his hand 
at the bar. w It is a fort of infult upon inno- 
cences nor is the ceremony of kneeling at the 
bar, as if juftice were the confequence of in- 
treaty, lefs liable to objection. In the former 

• Carpzovius, 4. 32. 23. l 3. Inft. 31. 132. 1 Mod. 148. 

" dc Mor. Germ. c. 12. 

w Lord Bacon mentions a Welfhman, who, when fum- 
moned to comply with this ceremony, conceived the judge 
to be a fortune-teller. 

M 4 praftice 
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practice, though difpenfible, (for any criminal 
may refufc to hold up his hand) we (till pur- 
fue the fteps of our anceftors ; the latter doth 
not appear to have been anciently ufed/ 

It is the law of the land, and certainly ever 
hath been fo, that a prifoner ought not at any 
time to be charged with fetters / unlefs thQ 
Gaoler be conftrained to have recourfe to them 
by the adtual neceflity of fafe cuftody. In the 
trial of the regicides it was determined by all 
the judges,* " that when prifoners come to the 
< c bar to be tried, their irons ought to be 
* c taken off", be their crimes ever fo great." 
And this agreed with Fleta* " Cum autem capti 
" in indicia produci debeant* non producantur 
* c armati, fed ut judicium recepturi -, nee ligati % 
* c ne videantur refpondere coadii." — Yet Pratt, 
Chief Juftice, in the trial of Layer/ ventured 
to make a diftindtion between the time of ar- 

* State Tryals i. pa. 83. D. of Norfolk's Tryal, A. D. 
157 1. and pa. 1 57. Earl of Arundel's Tryal. 

y Grand abufion eft. que prifonner foit charge de fenes, 
pu mife en peine, avant ceo que foit attaint de felony. 

Myrrour. ca. 5. §• 1. 54. 
x Kelynge Reports. * L. I. ca. 1. 

* " My Lord (faid Layer) I have been ufed more ljke 
«• an Algerine captive, than a freeborn Englifhman ; I have 
} 4 been dragged through the ftreets by the hands of Gaolers, 
" and have been made a (hew, and fpe&acle. I now hope U 
f 6 have tbefe chains taken off, that I may have the free ufe of 

' *M 
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raignmcnt and the time of trial, and would 
not allow the chains to be taken off. His 
Lordfhip did not confidcr, that the diftradtion 
of the mind, in fo painful and important a 
crifis, ought not to be aggravated by the tor- 
tures of the body. The rights of the unhappy 
have been rarely violated in modern times. 

It is thought by a very learned writer,' that 
the dreadful punishment, inflicted on a refufal 
to plead, was unknown to the common law, 
and derived from a ftatute of Edward ift. Be 
this as it may, it ftill exifts in full force; 
though repugnant to (he fpirit of our confti- 
tution, and nearly allied to torture, which 
was always illegal, though fometimes prac- 
tifed/ The commentaries on the laws of 
England have in very pathetic terms/ called 
for the legiflative abolition of this cruel pro- 
cefs ; and furely it would be eafy in felonies, 
as in the cafe of treafon, to confider an obfli- 
nate refufal to plead, as a confeflion, and con- 

c< that reaftm and under/landing which God hath given me ; They 
4C have brought the ftrangury upon me to a very painful 
** degree, and / am . told your Lardjhip is ajflicled with that 
" dijhmper" This was argument um ad hominum, but it 
pas ineffeftual. 

c Obfervations on the ancient ftatutes, pa. 62. 

f Fofter, 244. — Rufh. i. 638, e B. 4. pa, 323. 

yi&iOQ 
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vidian of the charge ; or even as a plea of 
not guilty, which is the pradicc of the 
Scotch law. 

But alteratives, though preferable to absolute 
negledt, are an inefficient {pedes of medicine, 
when the caufe of the difeafe is fuffcred to 
remain. If the forfeitures/ annexed to the 
convidtion of the crime, were in all cafes 
equally extended to the contumacy of {land- 
ing mute ; there would be no temptation to 
commit the offence; which, in the prefent 
ftate of the law, is generally founded on the 
becoming principle of parental tendernefs. 

§. 9. It was formerly ufual for the prifoner, 
if he thought the charge indcfenfible, to con- 
fefs die indictment, and be admitted, on his 
own rcqueft, to become an approver againft 
others of the feme felony ; upon the convic- 
tion of whom he was entided to his pardon. 
This pradlice never was prohibited by law, 
but gradually difcouraged and difufed ; cc for 
" the truth is (faith Sir M. Hale) that more 
" miichief hath come thereof by falfc accu- 
" fations of defperate villains, than benefit to 

' See Mr. Emlyn's Preface to the State Tryals. 

" the 
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w the public by the dilcovery, and conviction 
€f of real offenders." Yet I obferve with re- 
luctance, that certain modern a£ts of parlia- 
ment * have in fome degree unwarily revived 
this dangerous doctrine, by the frequent offers 
of rewards and pardons to capital felons, on 
difcovery and conviction of their accomplices ; 
and in ibme inftances, h it is expreflly provided, 
that the fums of money to be given to the 
apprchenriers, and conviftors of felons, (hall 
not incapacitate their testimony. The price 
of blood fhould in no cafe receive the legifla- 
tive (andtton. 

In Italy (fays Puffendorf ) pardons are fomc- 
times promifed by public edift to any of the 
banditti, that (hall bring with him the head 
of another of the fame gang. It may be good 
policy to raife mutual jealoufies among villains; 
hut there is fomething very (hocking in the 
Idea of murder, by law eftablifhed. 

§, 10. But if the defendant thought it ad- 
vileable to plead, he was entitled firft to pleas 

* 4. and 5. W. and M. c. 18. — 10. and 1 1. W. 3. c. 3, 
— 5. Ann. c. 31. — 29. Geo. 2. c. 30.— 6. and 7. W. 3. 
C, 17. §. 9. — 6. Geo. 1. c. 23. — 8. Geo. 2. c. 20. 

* 8,Qeo;2. c, 16. §. 9. 

declinatory 
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declinatory of his trial \ namely the plea of 
fandtuary, which was followed by attainder, 
and forfeiture ' of land and goods ; and the 
plea of clergy, which foon ceafed to be plead- 
ed, until after convidtion ; it being more be- 
neficial to the party, to take the chances of an 
acquittal in the courfe of the trial. 

Of the former of thefe pleas I have already 
given a (hort account; and I feel little incli- 
nation to enter more largely on the latter. 
Mr. Juftice Fofter has very forcibly obferved, 
that " it was an abfurd diftindtion between 
" fubjedt and fubjeft, originally owing to 
" downright impudence on the one part, and 
cc to mere fanaticifm, or amazing pufillani- 
!" mity on the k other." During a long courfe 
of years, it exempted offenders, qualified for 
holy orders, from the punifhment of offences 
of the moft atrocious kind, murders not ex- 
cepted. The reading of a fcrap of latin, 
4< Miferere met Deus" called with great pro- 
priety " the Neck verfe," was the criterion 
of this fenfelefs privilege. Women, and al} 
perfons unable to read, were expofed without 

1 Upon the a£hial abjuration, 2. Hawk. 52. Finch, 
389. 3. Inft. 217. 

k Fofter, pa. 306.. 

piercv 
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mercy to the literal rigour of the law. It 
was a great offence in goalers to teach crimi- 
nals to read during their imprifonment, pre- 
vious to their trial ; " Per caufe de fahation de 
« leur vie, et dejlurbation de la common ley, en 
€€ deceit del l roy." Many illiterate perfons 
were actually executed for clergeable felonies * 
and Lord Chief Juftice Kelynge informs us, 
that he, in the year 1665, fined a bi (hop's 
chaplain, for having reproached his facred 
function, and abufed the court, by anfwering 
" legit" upon the demand of " legit aut non 
legit V 9 Whereas in truth the prifbner, when 
examined by his Lordfliip himfelf, could not 
read, and was thereupon not admitted to bis 
clergy. 

Women, in cafes of grand larceny to the 
value of ten (hillings, were admitted to clergy 
by the 21ft James ift. The wall of partition 
was at laft entirely removed by the ftatute of 
the 3 & 4 W. & M; which entitles women 
to the privilegium clericale, equally with men; 
and by the 5th of Queen Anne, which abo- 
lifhed the whole ceremony of reading. 

1 Liber Affif. pa. 1 38. Obferva. on the anc. flat. 35 f • 

Here 
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Here it is to be wifhed, that the legiflatort 
had advanced one ftep further to an open de- 
claration, that all offences, proper in the firft 
inftance to be exempted from capital paniftv* 
ment, and now called clergeable, fhouW here- 
after, in that firft inftance, be confidered as 
pardonable ; with a power to the judges to 
tranfport the convi&s, whenever the dangerous 
nature of their crime and character fhotdd 
make it expedient." 1 At prefent, fuch offend- 
ers, upon conviction being made to kneel, 
they know not why ; and to pronounce an ex- 
preflion, which they do not underftand, find 
themfelves, in the height of their amazement 
at this cabaliftical ceremony, once more upon* 
the wide world in perfedt liberty. It is wonder- 
ful, bow much the exemplary folemnity of jujiice 
may be difgraced by trivial abfurdities. Befides, 
from the rule that this privilege cannot be 
pleaded more than once (except by clerks in 
orders, in regard to whom it is ftill unlimited) 
it follows, that, when a man commits two 
offences, both clergeable in their clafe, but 
totally different in their kind, as manflaughter 
and petty larceny, he muft fuffer death for 

m As was enafted in the cafe* of great and petty larceny, 
by ft&tuccs 4. Geo. i.e. 1 1. and 6. Geo. i. c. 23. which 
pravifions however do not extend to Clerks in Orders. 

the 
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the fecond, though in the eye of reafon it 
hath no perceptible connexion with the firft. 

§. i f . But to return to the ancient mode 
of profecution. Let us fuppofe the prifoner 
to have pleaded, " not guilty/' Here began 
his trial ; and in the progrefs of it he was 
cxpofed to fuch dangers, as left him but little 
fccurity even in the ftridteft innocence. 

It appears, that, fo late as the whole fix- 
teentb, and part of the feventeenth Century, 
the firft and mod eflential principles of evi- 
dence were either unknown, or totally difre- 
garded. Depofitions of witneffes, forthcom- 
ing if called, but not permitted to be con- 
fronted with the prifoners ; written examina- 
tions of accomplices, living, and amenable ; 
confeflions of convidts, lately hanged for the 
fame offence ; hearfays of thofe convidfe, re~ 
pealed at fecond hand from others ; all thefe 
formed fo many claffes of competent evidence, 
and were received as fuch, in moil folemn 
trials, by very learned judges. 

It was fometimes agreeable to the counfel 
for the Crown, and fuitable to the nature of 
the cafe, to condudt the proofs by parole tes- 
timony * 
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timony ; a circumftance moft unfavourable W 
the Defendant, as it tended to throw the 
whole weight of credulity into the adverfe 
fcale. For the perfon accufed was rardy 
permitted to call witneffes to his exculpation ; 
and, even when indulged fo far, he was not 
in any cafe allowed to examine them upon 
oath. At the fame time, there was frequent 
pradtifing on the hopes and fears of all the 
witneffes, by the alternate encouragements and 
menaces of the counfel for the profecution ; 
and juries were reminded, that, for verdidts 
contrary to the inclination of the court, they 
were liable to unlimited fines and imprifbn- 
ments. This indeed they had learnt by fatal 
and re-iterated experiences but they were 
rarely in want of any memento ; for it was a 
common, and very lucrative pradtice with the 
fheriffs, to return jurors fo prejudiced, and 
partial, that, as Cardinal Wolfey obferved, 
<c they would find Abel guilty of the murder 
« of n Cain." 

The Judge held his office, and income, 
during the pleafure of the profecutor ;° and 

a Obfervations on the anc. flat. pa. 36c. 

It may fafely be affirmed, that the prefent independence 
of our Judges is the bed fafeguard of our conftitutional 

liberties. 
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t$as often aftuated by an intemperate zeal in 
the fupport of the charge j as if his indigna-* 
tion at the offence had ftifled all tenderne& 
towards the fuppofed offender* 

Thus, ignorant of the forms and language 
of the whole procefs, unafliftcd by counfel, 
unfupported by witnefles, difcountenanced by 
the court, and baited by crown-lawyers* the 
poor bewildered prifoncr found an eligible re* 
fuge in the dreadful moment of convittion. 

5- 1 2. This fhort fketch of the adminiftra* 
tion of criminal juftice in the fixteenth cen-* 
tury diminishes the furprize, which We fhould 
otherwife feel, when we are told,' that in 
the reign of Henry the 8th, feventy-two 

liberties* The fat 1. Geo. 3.C. 23. engrafted on 13. W. 
i.e. 2. hath completed that independence, in regard to the 
King, his Minifters, and Succcflbrs ; and in the fecurity 
of the full falaries during the continuance of the commit- 
lionsi Yet it deferves ferious confideration, whether thofe 
falaries, amidft the general opulence of the kingdom, be 
more than barely fufficient to fupport the ftate and dignity 
of the offices, to which they are annexed. It is of eflemial 
importance to every individual in the nation, that the feats 
of Juftice fhould continue to be filled by men the moft emi- 
nent in their profeffion for Wifdom, Learning, Expe- 
rience, Benevolence, and Integrity. 

* Holingflxed — See Obfervations oti the Ancient Statutes* 
pa. 402* 

N thoufand 
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thoufand criminals were executed; which, 
upon an average, is nearly equal to fix every 
day, Sundays included. The fame authority 
aflures us, that executions were reduced to 
about one fifth of this proportion in the latter 
end of Queen Elizabeth's reign. The annual 
number is at prefent eftitaated at one hundred. 

Thus " when people of all ranks and con- 
" ditions had, in their turn, been taught 
cc moderation in the fchool of * adverfity," 
Rcafon and Mercy gradually prevailed; but 
an ample field is {till open to the exertion of 
their influence. 

The perufal of the firft volume of the 
Englifh State Tryafe is a moft difguftfuT 
drudgery ; but it is impoflible to furvey that 
chaos of oppreflions, fb long exiftent, and £0 
patiently born, without being aftonifhed at 
the foundation, on which the beautiful fabrte 
of our prefent liberties is raifed. 



* Foftcr, 235. 

CHAPl 
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CHAR XVIL 

J$n Obfervation on the haw of 
Evidence* 

fi. J ES kite, qui font pirir un hommefut 

la depofttion d'un feul temoin, font 

fatales a la liberti. La raifon en exige deux ; 

farce quun thnoin qui affirme> et un accufe qui 

hie % font un part age \ et il faut un tiers pout 

le vuiden 

Les Grecs, $t les Romains extgeoient uni 
tooix de plus pour tondamner. Nos loix Fran* 
foijes en demandent deux. Les Grecs priten* 
doient, que leur ufage avoit ete itabli par let 
DieuXy mats deft le notre? 

It may be doubted, whether the plea of 
the prifoner, which is dictated by the fenti- 



* Montefiqtiieti, 1. 12. th. 3. — the civil Lai* extended 
this requifition to all cafes whether civil or criminal. " Unius 
lefponfio teftis omnino non audiatur, Cod. 4. 20. 9. Vox 
Uf>ifc»9 vox nullio* eft. Harmonius* 1. 1. ca. 6. See the 
Commentaries on the Law of England, 4. 351. 

N 3 ftient 
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mcnt of felf-prefervation,* can with any pro- 
priety be (aid to counterbalance the folemn 
oath of his difinterefted acenfer. Yet fuch 
were the fentiments of the prefident Montef- 
quieu, and fuch hath been the ufagc of many 
great and learned nations. The law of Eng- 
land hath feen reafon to rejedt an idea, which, 
if ftri&ly adhered to, would give the privilege 
of impunity to every crime, however flagrant 
in its nature, if committed in the prefence of 
one perfbn only. Except therefore in cafes of 
treafon, in which the principles of our confti- 
tution demand peculiar ftridtnefe of proof; 
one witnefs, if credited, is with us fufficient 
to eftablifh the convidtion of any capital crime, 
and indeed of any offence whatever. I ought 
perhaps to except the cafe of perjury* in 
which, a fingle unfupported witnefs would be 
adjudged inefficient; for the oath of the ac- 
cufer being placed in oppofition to the oath of 
the accufed, truth remains fufpendecL In 

1 It is not unufual, even at this day, upon the Conti- 
nent, to adminifter an oath to the fuppofed criminal, in 
order to extort the truth from him ; reducing him (fays 
the Marquis Beccaria) to this terrible alternative, either of 
offending God, or of contributing to his own immediate 
deftru&ion ; and leaving him only the choice of becoming 
a bad Chriftian or a Martyr. 

fuch 
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fuch afituation, the fcale of innocence fhould 
be prefumed to preponderate. 

The nature of my defign will not permit 
me to extend this digreflion upon criminal 
procefs to an enquiry into the general princi- 
ples of evidence. It is however a field ftill 
open to inveftigation. For the confiderations 
of fome very ingenious writers on this fubjed, 
have been too much influenced by their ac- 
quiefcence in practical authority ; and we are 
furnifhed, rather with ufeful and fenfible his- 
tories of what the law of evidence adually is, 
than with any free and fpeculative difquifition 
of what it ought to be. 



CHAP. XVIII. 



Of other Crimes immediately relative 
to the State. 



§. i. T TNDER this head are proper to 

\^J be confidered all offences, below 

the degree of treafon, which amount to vio- 

N 3 lations 
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lations of the prerogative, or infractions of tht 
public peace ; and, in (bore, ill the inferior 
offences, which dirc&ly affe& the King, an4 
his government, 

It is (aid, that in Japan, every breach of 
any law of a public nature, and every difobcr 
dtence to the rainiftcrs of joftice, is coofidercd 
IB a perioral affront to the Emperor, and piir 
fiifhed as a capital crime/ The confequeoce 
$s evident, The Emperor's aathonty is turner* 
J*l and unlimited j an authority fo umatnial, 
It not likdy, if it be allowed poffible, to he 
(bpportcd, without t conftant violation of the 
jrights of nature. 

The human mind is delighted with the ex* 
ercife of power, and at the fame time incapa- 
ble of indulging an cxtrepic eagernefs in any 
purfuit, without running into abfurdity. Hence 
it follows, that the penal laws of ddpotic fates 
are both wanton and fanguinary; and that 
the punifhment of death is adapted, like 

' A fimilar account is given of the comfe of juftice ji| 
Rrnr, where every crime h confidtred as a breach of Ae 
pooMHuidt of the Ynca, who it reverenced as fomething 
more than human. Garcilafib de U Vega^ £osi. Reg. 

f.2. C.I2,J3. 

the 
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the bed of Procruftes, to offences of all fizes 
and denominations. Very different fhould be 
the fentiments, and practice of that envied 
nation, which hath difcovered, and eftablifhed 
a permanent fyftem of government, in the 
happy medium between lawlefs liberty, and 
absolute defpotifm. 

§.2. An accurate examination of this fpe- 
cies of crimes would lead me into a tirefome 
detail ; I fhall confine myfelf to fome of the 
raoft ftriking inftances. 

The mere knowledge and concealment of 
treaibn, without any degree of afTent thereto, 
is called in our law, a mifprifion of treafon 5 
and is punifhed with the lofs of the profits of 
lands during life, forfeiture of goods, and //*- 
prifonment during life? It is alfo by 14 Eliz. 
c. 3. a mifprifion of treafon to forge any fo- 
reign coin, though not made current by pro- 
clamation. By flat. 9 Ed. 3. ft. 2. no fterling 
.money fhall be melted down upon pain of for- 
feiture thereof. This law is written in a very 

■ Ph. & M. c. 10. Previous to which ftatute, every con- 
cealment, under the conftruftion of aiding and abetting, 
Teems to have been confidercd as treafon. 

N 4 different 
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different fpirit from the ftat. 8 & 9 W. 3. c. z6. 
which cna&s, that, if any perfon (hall receive, 
cr pay any counterfeit, or diruinifhed money 
of this kingdom, at a lefs rate than it (haty 
import to be of, he (hall be guilty of felony. 

By 9 Geo. 2, c. 39. enforced by 39 Geo. z f 
c. 1 7. if any fubjedt of Great Britain fhall en- 
lift himfelf, or if any perfon (hall procure him 
to be enlifted, in any foreign fervice, or detain 
pr embark him for that purpofe, without li- 
cence under the King's fign manual, he fhal| 
be guilty of felony without benefit of clergy ; 
(* very fever e foip / 

Defertion from the King's armies, in time 
pf war, is alio njade a capital felony by ftat. 
jt, 3 Edw. 6. and the offence is made triable by 
fbe jujlices of every fbire. This offence was 
fubjeded by the laws of Canute to the lofs of 
Jife and lands/ 

* Servusetiam aufugiens a domino fuo vela fociofuoper 
(egnitiem fuam, five fit in navali expeditione, five in terref- 
tri, perdat opine quod habet, et propriam yitam, et capiat 
(taminus pofienionem jllam ac terrain ejus quam ipfi pritis de- 
dit. Et fi propriam terrain habeat ? regis manibus ea tra- 
flatur. Leges Cnuti 75. 

It was anciently thecuftom in France to cut off the ear% 
pr flit the nofe of the deferter ; and it was abfurd, (ays Mod- 
|cf<jujeuj to relinquiih this practice for the punifhment of 

"yntn> 
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Prifon-brcaking by the offender, when 
lawfully committed, was at the common law 
Z felony in every cafe; but by flat. 1 Edw. 2. 
no perfon (hall for breaking prifon have judg- 
ment of life or member, except the caufe for 
which he was imprifbned, would have had 
fuch judgment, if he had been duly tried and 
convifted. 

Our law, even with this mitigated feverity, 
Ss contrary to the natural impulfe of felt 
prefervation.* 

The refcue or forcible freeing of another 
from an arreft, or imprifonment, is alfo, in 
pnany cafes, a felony without benefit of clergy. 

The unlawful aflembling, to the diflur- 
))ance of the peace, by any twelve perfon$, 
who, being fo aflembled, {hall continue to- 

death. Soldiers are habituated to the idea of death ; fo 
Chat the terrors of the penalty were diminifticd, while they 
were intended to be increafed. L'Efprit desLoix, 1.6. c. 12. 

* I fhall transcribe the words of a very ancient writer on 
this fubjedt : 

Abufion eft a tenir efcape del prifon, 011 de bruferie de 
gaole, per peche mortelle, car cell ufage n'eft garrant per 
nul ley ; ne en nul partie eft ufe, forfquc en ceft realme et 
f n France ; eins eft len garrantie de ceo faire per ley de na- 
ture* Myrrour p. 283. 

gcther 
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gether for one hour, after proclamation made 
to diiperfc, is capitally punifhed by flat, i Geo. 

J. €. 5. 

All forcible ads of fmuggling, carried on in 
defiance of the laws, or even in diiguife to 
evade the laws, are by ftat. 19 Geo. 2. c. 34. 
made felonies without the benefit of clergy. 

In this branch of the penal fyftem, law- 
givers fhould be extremely cautious, not to 
confound atrocious breaches of the civil con- 
trad, with fimple violations of the police. 

CHAP. XIX- 

0/ Murder. 

§. 1. A N Englifh gentleman, ignorant 
jLjl of Englifh law, would proba- 
bly confine his ideas of homicide to the two 
divifions, of " murder" and < c excufable 
" killing;" and, when informed, that the 
law of England comprehends feveral other 
clafles, both in name and punifhment, would 
profefs himfelf unable to difcover any ground 
of further diftindtion. 



cc 



The 
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" The a£l of homicide (he would fay) is 
c/ cither murder, or it is not fo. The inters 
** tion of the killer is the criterion ; and the 
" malignity of that intention is in the nature 
^ of a fingle, controverted fa&, fubjedted to 
$t enquiry, and capable of drift proof. If 
•" that malignity be not fuggefted, or if on 
" ibggeftion it be difproved, the adfc of kiU 
'* ling becomes, as to civil guilt, negative, 
*' and cxcufable." 

There is Something in the firft view of this 
pofttion very plaufible. An Englifh lawyer 
would give the following anfwer to it. 

" The ad: of homicide is either occafioned 
** by mere accident, or founded in the di£ 
" pendtions of public juftice, or in fclf-pre- 
" fexvation, or in a fudden tranfport of paffion, 
" or in malice ; and, in thefe different views, 
" it is capable of a great variety of gradations, 
" from abfolute innocence to the moft aggra- 
* g vated guilt. 

c< True (it would be replied) every crime 
* € hath its proper degree of enormity, variable 
K as the mind of the criminal j but you mif- 

* c apply 
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" apply the property of the crime to the a&, 
€t on which the crime is founded That a<fi, 
€C in itfdf, and abftradedJy confidered, is a 
" fimple confequence of the attributes of mat* 
€C ter ; unfortunate indeed and pitiable ; but 
%t neither culpable, nor punifhabie, until it be 
* l proved to have co-operated with * mi£ 
€l chievous intent. When that proof isr given, 
** then, and not before, it becomes criminal, 
€C under the appellation of murder/' 

Here then we are reduced to ftate the law 
as we find it ; and to leave its doctrines t<J 
their own fupport and defence. 

§.2. I begin with that clafs, to which our 
laws annex no idea of guilt ; and which is 
called juftifiable homicide. It is founded on 
neceflity, and, in fome inftances, on the pcK 
fitive precept of law. 

Such is the cafe of the Judge, who pafles 
fentence of death upon a convi&ed criminal, 
and gives the warrant for his execution ; and 
fuch, more immediately, is the cafe of .the 
{Sheriff, who caufes that warrant to be executed. 

On 
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On this point it hath been holden/ that, " if 
c < the execution vary from the judgment, it 
€C will be murder in the Sheriff." But this 
muft be underftood* of fuch a varying only, 
as tends to aggravate the punilhment beyond 
the intention of the law ; not of any mitiga- 
tion, in regard to the pain, or infamy of the 
fentence, at the fame time confident with the 
fubftantial juftice of the caufe. 

Women, convidted of either high, or petty 
treafon, are dire&ed by judgment of law to be 
burnt in the fir e^ till they are dead; yet Sheriffs 
have generally had humanity enough to diredt 
them to be ftrangled, before the fire can affe& 
them- It is the fentencc of traitors, to be 
hanged by the neck, but not till they be dead; 
yet it is now* the practice, and very properly, 
not to fuffer them to be cut down, in order to 



* Hale's Hrft. P. C. 2. 411. And BraSon, 1. 3. p. 
104. non alio modo puniatur quis, quam fecund um quod 
fe habcat condemnatio. 

z Fofter, p. 269. 

• Afhton, Jan. 19, 1690, at the Old Bailey, and Mat- 
thews the printer, 0<St 32, 1719, at the fame place, were 
fentenced for high-treafon ; and were hanged until they 
were dead, without even any fubfequent quartering or bc- 
bcading. State Tr. 

the 
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the fubfequent mangling of tbeir bodies* wfiiftt 
any appearance of life remains. 

Upon the fame principle of merty, a ctlriotft 
doubt hath arifen on this fentence of treafoa; 
whether, if the King fhould in any cafe remit 
all but the hanging, it would not be murder 
in the Sheriff, to hang the criminal until fat 
be dead. 

But I proceed to that homicide, which Ii 
juflifiablc by pcrmiffion of law ; and inch it 
is, when any man refifteth peribus in die doe 
courfc of juftice," having authority to take, of 
hnpriibn him, though perhaps he be innocent* 
and is killed in the ftruggie. This rule it 
founded in reaibn and public utility j butthcri 
Jh$uld be an apparent necejpty en the fide cf tb* 
officer. 

The fame benignity of conftrufifcion is ex«* 
tended to homicide, committed by any per* 
fon, interpofing to prefervc the public peace* 
and prevent mifchief $ for fuch interpofal is a 
branch of focial duty. 



* The anttcnt expreflion in the cafe eithttof fbgfe ci 
of rcfiftance, was " quod ju (lie iari fe nonpennifk. 

In 
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In like manner, officers, endeavouring to 
difperfe a riotous or rebellious aflembly, are 
juftifiable, both by the common law and by 
ftatute,' though death (hould enfue. But her€ 
alfo there jhould be an aBual, exiftent nece]fity 9 
otherwife it will be murder ; and of this ne* 
ceflity the law will exaft a rigorous proof* 
And though it hath been adjudged, that thofe, 
who attend the Juftices in order to fupprefs a 
riot, have power to take with them fuch wea- 
pons, as (hall enable them effeftuatty* to do it ; 
yet the mifapplication of that power to wanton 
or tyrannical purpofes, will be moft feverely 
oonftroed. It is indeed a power dangerous to 
the conftitution, and to be guarded with 
jeakrafy againft all abufe. 

Laftly, homicide is juftifiaWe in the refi& 
tance of any capital crime, attempted and ac- 
companied by violence. As/ in the cafe of 



« 1 Hale, H. P. C. 465, 1 Hawk. P. C. 1 61 . Pop- 
ham 12 f, 122. Andftat. i Mary, ca. 12. 1 Eliz. ca. 
16. which were both temporary ads. And 1 Geo. i. c. 
5. to the fame purport which is perpetual. 

d 1 Hawk. P. C. p. 161. §21. 

• Hadrianus refcripfit cum, qui ftuprum fibi, vel fuis, 
per vim inferentem occidit, dimittendum. 

Dig. 1. 48. t. 8. §. 1. 

any 
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any woman, who kills a ravifher in defence of 
her chaftity ; or of any traveller, who in thd 
immediate defence of his property (hoots a 
highwayman 3 or of any perfon in an attempt 
to commit burglary. The fame idea prevailed 
in the civil law. Furem noEturnum fi quis Occi- 
dent, id impuneferet, fi parcere eijine period* 
fuo non potuit. And again, fi quis percujforem 
cdfe venientem gladio repulerit, non ut bondcida 
tenetur 5 quia defenfor propria falutis in ntdk 
peccajfe videtur.* 

But here it is obfervable, " that our law 
€t will not fuffer any crime to be prevented by 
<€ death, unlefs the fame, if committed, 
<c would have been capitally punHhaMc." 
Hence it hath followed, that, though it be 
lawful for a man to kill another, whom he 
detected in the night time, in the ad of car- 
rying away his property ; yet if he take ano- 
ther in the adt of adultery with his wife, and 
kill him, it will be manflaughter and felony* 
Such is the law, though in fad it hath been 
executed with great benignity.* And furely* 
if the former cafe be justifiable, the latter* 

f Doraat. 1. 2. p. 638. * Commentaries, 4. 102* 

* John Maddy was (23 C. 2. in B. R.) indi&cd for mar*-' 
der, aod the jury found a fpecial vcrdi<2 j " that he coming 

"into 
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latter, though it favour more of fudden re- 
venge, than of felf-prefervation, ought to be 
fo a fortiori ; for adultery is the higheil inva- 
sion of property. The Athenians 1 compre- 
hended both thefe cafes in the fame law, and 
permitted no degree of puniihment in either 

into his houfe, found the deceafed in the aft of adul- 
tery with his wife, and immediately ftruck him with a 
joint ftool on the head, fo that he died ; they aifo found 
that there was no precedent malice, and the court were 
all of opinion that it was but man-daughter, the provo- 
cation being exceeding great; and the Executioner was 
directed to burn htm gently." But Twifden remembered 
a cafe, in which the prifoner, being informed of the adul- 
terer's familiarity with his wife, fa id, that he would be 
revenged on him, and afterwards, finding him in the 
s£t 9 killed him* which was held by Jones to be murder. 

Ventris. i. 159. Raymond 212. 

1 A fine comment on this Law of the Athenians may 
be found in the Oration of Demofthencs, Kara A^alo^a-™^ 
The Athenians not only gave the conftru&ion of juftifia- 
ble homicide to the death of the adulterer ; the injured huf* 
band was, by another law, permitted to exercife his ven- 
geance in whatever manner he might prefer. " Si quis 
" adulterum in ipfa turpitudine deprehenderit, de eo, quod 
c< libueret, ftatuito. 

Necat hie ferro, fecat ille cruentis 
Verberibus, quofdam moechos et mugilis intrat. Juv. 10. 315* 
Quern attra&is pedibus patente porta 
Percurrent Raphanique, mugiles que. CatulL 

Sec Ariftoph. Plut. v. 168. 
The Roman Law in fome degree permitted the killing 
of the adulterefs. Is, qui uxorem in adulterio deprehen- 
fam occidit, humiliore loco pofitus, in exilium perpetuum 
daodus ; in aliqua dignitate pofitus, ad tempus relegandus. 

Inft. L. J. §. 5. 
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of them. If it be true, that pofitive laws, con- 
trad 'fiory to natural fentiment, are cruel and 
dangerous ; it is an imperfe&ion in our fyftem, 
that it hath not adopted the fame regulation. 

§. 3. The next fpecies is Excufablc Ho- 
micide; and firft, per infortunium : as when 
a man doing an a&, not unlawful, and with- 
out a mifchievous intention, and ufing proper* 
that is, ufual, or ordinary circumfpedion, hap- 
peneth to kill. 

If however the a&, on which death en- 
fueth, be unlawful, only as malum prohibitum ; 
if (for inftance) it fhould confift in (hooting 
at game without a ftatutable qualification, 
it is not under that defcription to be considered 
as an unlawful a£h 

Secondly, by felf-defence ; as when a per* 
fon, in the courfe of a fudden and dangerous 
affray, which leaves no power, confiftently 
with fecurity, to wait for the intervention of 
the law, retreats as far as he can with fafety, 
and urged by mere neceffity and to avoid his 
own death, killeth his adverfary. 

This 
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This idea is finely exprefled by Cicero in 
his oration for Milo. " Eft igitur, Judices, 
<c hac non fcripta, fed nata lex ; quam non di- 
* c dicimuSy accepimus, legimus> verum ex naturd 
44 ipfd arripuimuSy haufimus, expreffimus: ad 
* € quam non do3i,fedfa£li y non injlituti,fedim- 
** buti fumus ; ut Ji vita no fir a in aliquas in- 
"jidiaSyji in vim, Ji in tela aut latronum, aut 
** inimicorum incidijfet, omnis honefia ratio effet 
* l expedienda falutis : JUent enim leges inter ar- 
" ma $ nee fe expeftari jubent> cum ei> qui ex^ 
<c peSare velit> ante injujla pana luenda Jit, 
*' quam jujla repetenda? 

But in both thefe cafes of homicide, by 
mere accident, and by felf-defence, it muft 
appear, that there was no deliberation pre- 
vious to the iadlj and even then, they are by 
our law k fubjedted to forfeitures, not only of 
the thing, or instrument, which was the im- 
mediate caufe of the death, but of the goods 
or chattels of the party. The latter have 
long been remitted in both cafes, upon a par- 
don under the great feal, and a writ of refti- 
tution ; and to prevent fuch expence, in the 
cafe of homicide per infortunium it is ufual 

* Ever fincc the ftatutcof Gloucefter. 6. Edw. i . A.D. 1278. 

O 2 for 
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for the judges to recommend a verdift of 
acquittal. 

And here it is well obferved l by Mr. JuP 
tice Fofter, that " Judges are minifters, ap- 
" pointed by the crown for the ends of pub- 
" lie juftice, and (hould have written on their 
c< hearts the folemn engagement of their 
c< king in his coronation oath, to caufe lav) 
" and juftice in mercy, to be executed in all bis 
"judgements-, that it is not therefore the part of 
" judges to be perpetually hunting after forfeit- 
" tures, where the heart is free from guilt \ to 
c< heap affli&ions on the head of the affiifted, 
" and to wound a heirt already wounded 
" paft cure." And furely, it may be added t 
that it cannot be the part of lawgivers to permit 
forfeitures in fuch a cafe. 

A great writer m apologizes for fuch forfeit- 
ures, by fuppofing the law to fet fo high a va- 
lue upon the life of a man, that it always 
intends fome mifbehaviour in the perfon, who 
by any means takes it away; prefuming a 
faulty negligence in the cafe of mifadventure, 
and an unknown wrong or provocation, in 

1 Fofter pa. 264. m Commentaries, 4. 186. 

.. .. homicide 
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homicide by felf defence. But it is difficult 
to conceive a mixture of criminality in mere 
accident, or that there can be " necejjitas cuU 
pabilis" in felf-prefervation. The law {hould 
be an indulgent parent, not an ungenerous 
ftep-mother. 

It is indeed the duty of law, if I may be 
allowed the expreffion, to look with a very 
jealous eye on every adtion, which hath a ten- 
dency to bloodfhed ; and it may by fomc per- 
haps be thought the wifdom of law, to affix 
fome mark of difapprobation on every a&ual 
inftance of bloodfhed, however cafual or 
blamelefs: but it is repugnant bo h to the duty 
and wifdom of law, to feek any ends by the 
hafih and unfeemly intervention of fubter- 
fuges, and fidtions. The candor of legijlation 
(hould ever be inviolable. 

The true caufe of forfeiture, in the cafes of 
excufeable homicide, was well known to our 
Saxon, and Norman Kings ; who did not feek 
any refinements of reafoning to fupport this 
very confiderable branch of their royal revenue. 
Tbey believed themfelves to poflefs a valuable, 
afcertainable property in the lives, and limbs 
of their fubje&s. Fines therefore were im- 
O 3 pofed 
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pofcd in all cafes of death and mayhem, m& 
proportioned to the degree of the peribn killed 
or hurt. In the earlier periods of our ftiftory, 
a fine or compofition was given to the re-> 
lations of the decealed alfo. But when judge*, 
properly fo called, wereeftablifhed; and when 
individuals had given up the right of avenging 
their own wrongs ; the whole of this traffick 
was gradually transferred from private hatids 
to the public treafury. The innocence df thfc 
intention, fays a law of Henry the firft, (hall 
make no difference ° as to the compofition 5 
Jive fpontc, aut non fpente fiunt bac> nihil 
omimts tomen emendetur : Qua enim per infei- 
cntiam peccamm, per indufiriam corrigamus. 

" Si mulier occidarur prjeenans, ct puer In ei fberifc 
vivus, utcrque plena weri (rir-gek f the price of a Alan) 
redd«u ur ; fi non d urn vivus lit, dimidia werd (blvatur paren- 
tihus ex p;irre patris — Vide Leges Henrici imi. ca. 76. 
which contain many curious particulars on the fubjed of 
Cum poiit ions. 

The fame notions prevailed among the ancient Ger- 
mans ; Equorum, pecorumque numero convidi tnuhanturi 
p.irs multae regi vel ctvitati, pars ipfi qui vindicatur, vet 

piopinquis ejus exfolvitur. 

Yet there Teems fome reafon to collect from Bra&ort, 
that, by the common law, there were no fines on death 
por Infortunium; except in places where a contrary uiage 
hnd panu-ularly prevailed. Item, de iis, qui Mortut fiint 
pi Infortunium, nullum crit Murdrum, licet in quibuf- 
fiain panibus de coniuetudine alitcr obfervetur. 

de Coron. c. 15. |. 6. 

Such 
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Such reafoning tended to annihiliate all dif- 
tinttion between voluntary, and involuntary 
a£ts ; compofitions for crimes became as 
common in the courts, as compofitions for 
fin$ in the churches ; and they were extended 
even to the moil atrocious murders in the 
fame manner, as to accidental deaths. Earl 
Godwin was adjudged by the Wittenagemot, 
to pay twelve handfuls of gold to Edward 
the confefFor for having killed his brother ; 
and the hundred of Bodtone p was fined two 
marks for the default of a certain maid fervant, 
who was prefent y when a horfe (truck a man, 
and killed him. 

It feems however to be the better ' opinion, 
"that in the cafes of homicide per infortunium^ 
or fe dtfendendo s the forfeiture cf the whole 
never was incurred at common law. For it 
ivas not unufual, to pay the muldt or fine r in 

' Madoic Hift. Excheq. ch. 14. §. 15. 

* Fofter — pa. 287. 

' This fine was called Murdrum* 

Vice Comes reddit compotom de 10 Marcis pro uno 
tnurdro in hundredo de Hereford : et idem Vice Comes 
reddit compotum de 4 libris et 1 3 iolidis et 5d pro uno 
murdro in hundredo de Feverfham. 

Liulfus de Alftredaga reddit compotum de 200 Marcis 
argenti et 10 fugatoribus, et 10 accipitribus pro morte 

O 4 Game!, 
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horfcs, hounds, hawks, honey, &c. and if 
the perfon who had committed the Homicide 
were too poor to pay it, or had fled, or could 
pot be difcoveredj the Vill, wherein it was 
committed, or, if that were too poor, the 
whole hundred was fubjedted to a fine. 

The fame ideas feem to have prevailed in 
(ill the cotemporary governments of Europe $ 
pnd the principle, on which they were found- 
ed, appears to have retained a very lafting in-r 
fiuence in our laws. 



Game!, in thefauro 40 Marcas Argenti ; et debet 160 
Marcas Argent i, et 10 fugatores ct 1 o accipitres. 

Stephanus fiJius Erchem-baldi redd it com pot urn de 10 
pi arc is argenti pro interfeflione hominisWillelmifUiiOdonis* 

Odo filius Alfi debet bos pro occifme filiorum Jocbi. 

Oliver de Cail and others fine pro eadem occifione. 

I have (elected tljefc inftances from the reign of King 
Stephen. See Madox, ch. 14. 6. 

In the fame fenfe the word is ufcd in the 26th ch. of the 
Stat, cf Marlbridge. Murdrum de caetero non adjudice- 
|ur, ubi infortunium tantummodo adjudicatum eft, fed lo- 
cum habeat murdrum de interfedis per feloniam tantum. 

Fines, as a compofition in cafes of wilful Murder, are 
at this day common in Mahometan countries, and are efta- 
Mi flicd on a pofitive precept of the Koran. See B. 1. 
chapter of the Cow ; and Chardin, voyage dePerfivT. 2. 
pa. 299. If any one forgive the blood of his brother, he 
may purfue the malefactor for damages and intereft ; but 

!Ic who (hall injure the wicked after having received fatif T 
a&ion, {hall in the day of judgment fuffer the moft grie- 
vous torments. 
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€€ Vita, et membra funt in manu regis, fays 
€€ Sir Edward Coke ;• nay, the Lord of the 
<c Villeine, for this caufe, cannot mayheme the 
€€ Villeine, but the King (hall punifli him for 
ic mayheming of his fubjedt,(for that hereby he 
" hath difabled him to do the Kings fervice) 
" by fine, ranfbme, and imprifonment, until 
" the fine be paid." " And in my circuit in 
«* Anno 1 1 Jacobi in the County of Leicefter, 
€I one Wright, a young, ftrong,and lufty rogue, 
" to make himfelf impotent, thereby to have 
u more colour to beg, or to be relieved, with- 
c< out putting himfelf to any labour, caufed 
<c his companion to ftrike off his left hand, 
" and both of them were indidled, fined and 
"ranfomed therefore, 1 and that by the opi- 
nion of the reft of the Judges." 



*c 



The law of Spain, far from allowing for-p 
feitures in homicide by felf defence, gravely 
obferves, u that* it is better for a man to de- 

•Co.Litt. 127 B. 

1 By a declaration of Lewis 14th, A. D. 1677, Icscri- 
miniles condamnts a fervit fur nos Galercs, comme formats, 
lefqutls apres leurs jugemens auront inutile ou fait mutilcr 
leur membres foient punis de mort pour reparation de leur 
prime. Code penal, pa. 139. 

? See the Obfcrv. on the Anc. Stat. pa. 55. 

* c fen4 
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" fend himfelf, when alive, than to leave it 

** to others to avenge him, when he is dead." 

As to homicide per infortunium ', it is true, 
that it was fubje&ed by the Athenians to ba- 
nifhmcnt for a year;" but it (hould be ob- 
served, that this was not in the nature of a 
punifhment, but rather a prote&ion w to the 
unfortunate perfon from the impetuofity of 
revenge ; for if, previous to his departure, or 
during his abfence, he were able to fatisfy 
the relations of the deceafed, the exile ceafed 
from that moment. 

And indeed, the Athenians,* as well as the 
Romans, feem to have formed very clear 

w See Euripid. Oreft. v. 511 to 518. and the Iliad, L. 
*3* v - 85- and Petiti Leg. Att. pa. 609. <c Qui alium 
•• cafu fortuito necaffit, in annum deportator, donee aliquem 
«* / Cognatii occiji placajftti revertitor vero pera&is facris et • 
•* luftrationibus." 

A full comment on this Law may be found in the latter 
part of the Oration of Demofthenes againft Naufimachus. 

* The ingenious writer of the <c Hiftorical Law TradV 
frcms (pa* 33.) rather inadvertently to have made a different 
afiertion. 1 he words of Solon's Law are very remarkable, 
f«r* xau TgtftpaTK ix vptoias. Again, the punifhment of death 
was annexed 40 wilful murder, Tor i« v^wa* cMroxrn>«>r» 

$*wru biuu^M And if the Murderer withdrew before 

conriclion into banifhment, he was fubjeded to a total 
forfeiture; but the other inftances of homicide were not 
Jiabk either to corporal punifhment or forfeiture. 

The 
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fiftindions upon the different inftances of 
homicide. 

§. 4. The Englilh law defcribcs a third 
(pedes of homicide under the name of Marv 
daughter. This, though in the firft inftance 
within the benefit of clergy, is made highly 
criminal, and felonious 5 and the offender (hall 
be burnt in the hand, and forfeit all his goods 
and chattels. And if for any previous felony, 
as for fending live fheep out of the realm, or 
for harbouring offenders againft the law of 
etiftoms, or for having folemnized a clandes- 
tine marriage, or for any other fadt of the 
mod foreign nature, he fliould have ufed his 
plea of clergy, not being a clergyman, he is 
then in the firft inftance of manflaughter fub- 
jedted to the pains of death. 

I have ftated the punifliment previous to 
the definition of the offence ; becaufe many 

The Roman Law proceeded exprcfely on the fame prin- 
ciples ; In MuL -ficiis voluntas fpeftatur. And Hadrian de- 
clared by Refer ipt ** Eum, qui hominem occidit, fi non 
cc occidendi animo hoc admifit, abfolvi pofle : leniendam 
4C poenam ejus, qui in rixa, cafu magis quam voluntate 
f* homicidium admifit." — And by another Refcript of one 
pf the Emperors : Infans vel furiofus* C\ homitiem occide- 
rint, lege Cornelia non tenentur : cum altcrum innocentia 
fonfdii tiutw'y alter urn fati infelicitas excufat. 

mod 
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moft ingenious, and learned writers have on 
this fubjedt, as on many others, expatiated 
with more liberality than reafon, on the mer- 
ciful difpofition of the Englifli government ; 
as if it were their objeft rather to write the 
panegyric, than to make known the imper- 
fections of the conftitution. 

We are told, y " that the benignity of our 
€c law imputeth manflaughter to an infirmity, 
" which is incident to the human frame f 
yet manflaughter is a capital offence. We 
are told,* " that our law pays fuch reipedt to 
" human frailty, as not to put a hafty, and a 
" deliberate adt upon the fame level of Guilt;" 
yet it will appear, that both manflaughter and 
murder may be committed, without any in- 
tent to do perfonal mifchief, and without any 
mixture of deliberation whatever. 

Manflaughter is agreed to be, the killing of 
another without malice, exprefs, or implied ; 
either voluntarily, upon a fudden heat ; or in- 
voluntarily, in the commiflion of an unlaws 
fulaft. 

1 Foftcr, pa. 290. * Commentaries 4. 191, 

Vbluntajy 
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Voluntary manflaughter, (which being an 
aft of homicide without either a legal, or a 
perfonal neceflity, is therefore neither juftifi- 
able nor excufable,) enfueth moft frequently 
upon fome provocation given, or fuppofed to 
be given. But words of reproach, and con- 
temptuous geftures are in no cafe fufficient to 
free the party killing from the guilt of mur- 
der 5 unkfs the killing be in confequencc of a 
blow given in a manner, and with a weapon, 
not likely to kill;* or unlefs, upon the im- 
mediate quarrel of the parties, they proceed 
to blows or fighting ; fo as to make the whole 
tranfadion one continued ad: of paffion or 
fudden affray, in which no undue advantage 
is taken on either fide. 

There muft be fome adual afTault upon the 
perfon killing, to foften, what would otherwife 
be an ad: of murder, into manflaughter. But 
even this indulgence is confined to that fudden 
impulfe of paffion, which is fuppofed to be 
irrefiftible ; for> if there Jhould appear to have 
been a fufficient interval for the voice of reafon 
to be once beard, the ad of homicide will then 
be attributed to the malignant principle of de- 

•Halc, 473.— Key], 130 to 133. 

liberate 
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liberate revenge, and will receive the name, 
and punilbment of murder. 

Involuntary manflaughter happeneth in the 
cafe of accidental death, enfuing upon an ad 
unlawful, as malum in ft, but in the nature 
only of a trefpafs. But, if the homicide be 
in confequcnce of an aft felonious in itielf, or 
in profecution of a felonious intent, k will 
be murder. 

It is not difficult to flluftrate this diftindion 
by an example ; though I purpofely avoid any 
mention of adjudged precedents, that I may 
not be led into a long, and wearifome laby- 
rinth of fads. It is extremely dangerous to 
give any ex trail from cafes of homicide, where 
€very circumflance weigbetb fometbing in the 
fcale of jttftice? and where irnperfed re- 
ports -have the mod fatal tendency. 

A man Ihooting at a bird, and ufing proper 
and ordinary caution to prevent danger, un- 
fortunately happeneth to kill his neighbour. 
The guilt of this man in the eye of our law, 
and-eonfequently the proportion of his punish- 
ment, will depend partly on the nature, fhape, 
and fize of die bird $ and partly on the inten- 
tion 
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tion of the man with refped to the bird ; but 
will have no connection whatever with the a& 
of homicide. 

If the bird chanceth in evidence to prove 
a wild pigeon, b ^7v* natura et nullius in bonis, 
it will be excufable homicide ; if a tame fowl, 
and (hot at for the amufement, or improve- 
ment of the markfman, it will be felonious, 
and manflaughter, becaufe an unlawful tre£ 
pafs on the property of another ; laflly, if the 
bird were private property and intended to be 
ftolcn, which muft be collected from the cir- 
curnftances, it will be murder, by reafon of 
that felonious intent/ 

Such on this point is the do&rine of our 
law, and infinite is the variety of conftruftive 
crimes, which have been eftabli(hed thereon j 
the inftance, which I have feledted, is no ex- 
aggeration. 

b Key), 117,— 6StateTryaIs, 222.— Fofter, 258, 

c On the fame principle, when a man, endeavouring to 
kill another, and miffing his blow, happencth to kill him- 
felf ; it is in judgment of our Law wilful and deliberate frlf- 
murder. See Hale, H. P. c. I. 413. 

That 
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That external, unconnected d circumftancc« 
(hould regulate the nature and enormity of 
crimes, that the intention (hould be transferred 
to the accident which refults from it, are 
portions, which, in their prefent extent, have 
ever feemed to me moil prepofterous and un«* 
natural. They bear however the venerable 
{tamp of antiquity; and the errors derived 
from them, if indeed they be errors, are the 
accumulation of many centuries. 

* In all fuch inftances, the intent of the prifoner which 
tan only be collected from the circumftances, is evidently and 
neceflarily fubjeft to the fole determination of the J ury : 
" that A (hot at the poultry of 8 and by accident killed a 
<( man" would be an inefficient verdift, on which no judg- 
ment could be given. The intent of A with regard to the 
poultry ought alfo to have been found. " If an action 
" unlawful in itfelf be done deliberately, and with intention 
€i of mifchief* or great bodily harm to particulars, or of 
<( mifchief indifcriminately, fall it where it may, and death 
c< enfue againft or befide the original intention of the party, 
" it will be murder. But if fuch mifebievous intention doth 
€< not appear, which is matter of fad and to he coUccledfrom 
€i circumftances* and the aft was done heedlefsly and incau- 
" tioufly it will be manflaughter : not accidental death, 
" becaufe the aft upon which death enfued was unlawful. 9 ' 

But quere, How this can be reconciled with another 
pafTagc in the fame book which faith, that the court* and not 
the jury* is to judge the malus animus* which is to be collecJed 
from all circumjlances* and bringeth the offence within the 
denomination of wilful malicious murder, whatever might 
be the immediate motive to it 

Fofter, pa. 261. and pa. 257. 

I proceed 
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I proceed therefore with diffident and trem- 
bling fteps on this hitherto untrodden ground ; 
fearful, though in the purfuit of truth and the 
defence of natural rights, of wandering into 
the mazes of abfurdity, or {hiking at the fun- 
damental principles of Government. 

It is true, that crimes are to be eftimated, 
in fome degee, by the adual mifchief done 
to fociety ; becaufe the internal malignity of 
mankind is not within the cognizance of hu- 
man tribunals. 

But tf this pofition were received in lt$ 
fuUeft latitude, it woijld proye too much 5 it 
would prove that every ad of homicide if 
equally criminal, and that the intention is ift 
no cafe to be confidered. The following re- 
ftri<5tipn fliould then be obferved, as invio- 
lably connected with the principle. Every 
number of fociety bath a right to do any a& 
without the apprebenfion of other Inconveni- 
ences* than tbofe which are the proper confe- 
quences of the a£i itfelfi for it is the right of 
every member of fociety to know, not only 
when he is criminal, but in what degree he 
is fo. This is the great boundary of political 
liberty; which gives way to infecurity an4 
P danger, 



210 PRINCIPLES 

danger, whenever the arbitary inferences of 
magiftracy are admitted into its confines. Can 
it be faid, confiftently with this principle, that 
the cafual confequence of an intended larceny 
{hall be liable to receive the appellation and 
punifhmcnt of wilful murder ? This may b& 
reconciled to the philofophy of (laves ; but it is 
furely repugnant to that noble, and a&ive= 
confidence, which a free people ought tarn 
pofTefs in the laws of their constitution, the= 
rule of their adtions. 



Yet there are fome cafes, in which it maj 

be reafonable to carry over the felonious in 

tent to commit one aft, to a different aft en-— - 
fuing in profecution thereof* As when a por — - 
tion* is given to the mother to deftroy the^ 
child of which (he is pregnant, and it kills 
the mother; this is murder, and hath been 
fo adjudged. In like manner, " if a iflan lay 
" poifon with an intent that B fhoiild take it, 
" and C by miftake takes it, and is pbifbned 
f< to death ; this is murder, though it were 
" not intended for f him." " So, when a man 

• By Sir M. Hale at Bury, A. D. 1670.— Hale's Hift. 
P. C. 1. 429. 

f See Agnes Gore's cafe, Plowden, 474 — and Hale's 
Hift.P.C. 1.431* 

" intending 
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1 intending to burn one houfe, in execution 
'thereof happens to burn another houfe; 
( this is a malicious and felonious burning, 
c for it fprings out of a malicious and feloni- 
c ous * intent." But in all thefe cafes it 
hould be obferved, that the confequencc par- 
icipates the nature of the original crime, and 
hat the general malice of the intention is 
bllowed by a fail of the fame degree and kind. 

. When it was faid, that involuntary man* 
laughter happens in the cafe of accidental 
leath enfuing upon unlawful adls $ I ought to 
bave added, that adls lawful in themfelves* 
but done without due care and circumfpedtion, 
ire to be confidered as unlawful, and even as 
felonious in their conftrudlion, if done with a 
negligence fo notorious, as to imply malice 
againft all mankind. And on this diftindion, 
i killing, in confequence of a piece of timber 
Dr ftone thrown from the top of a houfe into 
the ftreet, is always cited in our books as an 
inftance of homicide, which may be mifad- 
venture, manflaughter, or murder, according 
to the circumftances of the cafe. 

f State Trials 6. 222.— Co. P. C. pa. 67. — and 3 Inft. 
pa. 6 7. " the Event Jhall be coupled to th$ Caufe." 

p 2 §. 5 . 



212 PRINCIPLES' 

§. 5. The offence of mortally ftabbing 
another upon fudden provocation, not then 
having a weapon drawn, nor having firft 
ftricken at the party killing, is a peculiar 
fpecies of manflaughterv which is punifbed 
as murder by a ftatute made in the firft year 
of James the firft, upon a ipecial occafioo— 
" The offence (fays Lord Raymond) coniiAed 
" in the manner of doing it, becaufe the 
f# Scots carried fhort daggers, and frequently, 
" upon differences arifing at table, ffcabbed 
fC others unprovided*" 

The particular grievance between the na- 
tions hath long expired ; and the particular 
remedy provided for it ought not to have 
forvived. 

The ingenuity and benignity of the judges, 
have gone hand in hand in the conibuSion, 
and mitigation of this ftatute ; k yet it hath 
proved fatal to many unfortunate peribns, who 

b Of this the following folemn determination ip the cafe 
of Page and Harwood is a curious inftance <( Though in 
judgment of law every one prefent, and aiding, is a prin- 
cipal ; yet in the conftruftion of this ftatute, which is fo 
penal, it {hall be extended only to /tub as really andaQualiy 
made the thruft ; not to tbofe who in conflru&ion of law only may 
hi /aid to make iu u 1 Hale, 468.— Allen, 43.— Stiles, 86, 

have 
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have faffered, not merely bccaufe they had 
killed, but becaufe they had adopted a mode 
of killing, to which the law exprefles a par- 
tial antipathy. 

§. 6. The diffufe manner, in which I have 
now confidered the inferior inftances of homi- 
cide, hath almoft exhaufted the fubjedt ; and 
it might perhaps be fufficient to add, that 
every remaining inflance amounts to the crime 
of murder, 1 that crime at which our nature 
fliuddcrs. 

Murder is the killing of another with ma- 
lice afore-thought, either exprefs, or implied* 

The a<3: then is not complete without the 
death of the party ; but if the party fhould 
not die fpecdily after the blow, yet if he die 
within a year, and a day, and if the wound be 
the ultimate, though not the immediate caufe 
of death, it is murder. 

And fuch murder is not confined to diredt 
attacks upon life, but may be the confequence 
of indecifive a&s, or wilful neglefts, or cru- 

1 Commentaries, 4.194. 
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* j.E-^%HLiP.C5j4. Moore, 86. Fofler, 354. 
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and hearing ; yet in the eye of the law he was 
prefent, being at that inftant engaged, though 
in a different part of the park, in the encou- 
ragement, protedtion, and fupport of the com- 
mon enterprize. 

Implied malice is that inference which arifes 
from the nature of the aft, though no par- 
ticular malice can be proved. As when a 
man fuddenly kills another without any ap- 
parent provocation ; when he gives poifon to 
another without any known inducement; 
when he wilfully fuffers a beaft notorioufly 
mifchievous to wander abroad, and it kills a 
man. The laft inftance is certainly a moil 
grofs mifdemeanour ; and Lord Hale thinks 
it murder, as by the Jewifh law, 1 and men- 
tions a report of a perfon being adtually exe- 
cuted thereon. 

A peculiar protedtion is, in conftrudion of 
law,- given to minifters of juftipe executing the 
ordinary procefs ; and alfo to private perfons 

1 Exodus 21. 29. But if the ox were wont to pufli with 
his horn in time paft, and itfiathbeen teftified to the owner, 
and he hath not kept him in, but that he hath killed a man 
or a woman, the ox JhaJl be ftoned, and his owner alfo (hall 
be put to death. 

P 4 endeavouring 
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endeavouring in certain cafes to arreft or iim 
prifon: the killing of fuch perfons, though 
in the exertion of perfonal violence is homi* 
ride committed in defiance of the juftice of 
the kingdom, and is therefore deemed murder 
of malice prepenfe. 

And here it hath been much debated, how 
far a&s of oppreffion towards individuals taay 
authorize them, or the bye-ftanders, in their 
behalf, to attempt a refcue ; and how far the 
party, whofe perfon or property is invaded 
under colour of law and juftice, or others in* 
pofing in his defence and committing komi* 
ride, may be thought to have a&ed on a pro- 
vocation fufficient to acquit them of the guilt 
of murder. 

The judication of refiftance to tnagiftracy* 
attended with fuch confcqucnces, muft prin- 
cipally depend on the circumftances of each 
particular cafe; and fuch refiftance is gene* 
rally founded, rather in deliberate intention* 
than in the venial infirmity of paffion. 

Yet a worthy Judge m feems to have made 
$n unpleafing diftin&ion on this fubjeft, be« 

■ Foftcr, 316. 

fweeq 
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cween the (lability of government, and the 
private rights of die people. " Let us (fays 
" he) (uppofe the cafe of an upright and de*- 
u (crving man, uhiverfally beloved, and cf- 
u teemed, (landing at the place of execution 
" under a fentence of death, manifeftly unjuft* 
€€ This is a cafe, that may well roufe the in* 
?' dignation, and excite the companion of the 
" wifeft and bed of men : but wife, and good 
M men know/ that it is the duty of private 
" fubjedks to leave the innocent man to hit 
* c lot, how hard foever it may be, without 
%t attempting a refcue ; for otherwife, all go» 
* c vernment would be unhinged." 

The dating of the cafe now before us fup- 
pofes abfolute certainty as to the injury, and ex- 
cludes all poffibility of popular mifconception. 
It is difficult to perfuade onefelf, that in fuch 
a cafe the refidance of the bye-danders would 
be unjudifiable. 

Drunkennefs, voluntarily contra&ed, though 
it be a temporary frenzy, is no excufe for 
fnurder in the law of England ; which pro- 

■ Socrates carried this idea to a great Extreme, when, 
floomed to death by an unjuft fentence, he refufed to ftir 
from his prifon, though the doors were opened to him. 

ceeds 
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ceeds in this inftance on an idea, that one 
crime ought not to be privileged by another. 
I have fome where read, that a beautiful fta- 
tue, having killed a man by its fall, was by 
a folemn fentcnce, founded on a law of Draco, 
thrown into the fea. The Roman law {hews 
great indulgence on this fubjedt, " per vinum 
" delapjis capi talis poena ° remittitur'* 

§. 7. The crime of taking away the life of 
another by falfe teftimony, deliberately given, 
ought not to pafs unnoticed. It is in its na- 
ture a moft malignant fpecies of aflaffination, 
contaminating with blood the facred ftream 
of juftice, and fatal to the lives, properties, and 
honors of the innocent. 

By the laws of Egypt perjury in general 
was capital $ p for it was faid to involve the 
two greateft crimes, viz. Impiety to the Gods, 
and violation of faith, and truth to man. 

At Rome it was alfo a capital crime, but 
properly confined to thofe " quifalfum teftimo^ 
" nium dolo dixerint* quo qui s publico judich ret 
" capi talis damnareturT^ 

Ff. 49. 16. 6. ' Diodorus Siculus, L. 1. c. 6, 

* Dig. L. 48. T. 8. §. 1. 

In 
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In like manner, it is punifhed with death in 
France, and with good reafon ; for in France 
the perfon accufed r is not permitted to produce 
witnefles in his defence, and his doom de- 
pends folcly on the veracity of thofe, who 
give teftimony on the part of the public* 

This circumftances brings credit to the ad 
iertion of our ancient writers, ' that perjury 
was capitally puniflied by the common law, 
A milder dodtrine however hath long prevail- 
ed; partly from an apprehenfion, that fuch 
(everity might tend to intimidate witnefTes, 
who would often be induced 1 to ftifle their 
teftimony, if it muft be given at the peril of 
their lives ; partly in confideration of the na^ 
ture of our trials, which furnifli the accufed 
with a variety of refources 3 inafmuch as truth 
and mercy are admitted to combat falfliood 
and malevolence, and the whole examination 
is rather in the nature of a difcuflion between 
the parties, than of a profecution againft ai* 
lindefended, opprefled individual, 

'L'Efpritdcs Loix, L. 29. c. 11. 

• Mirror, c. i. §. 9. Brit. c. 5. Bra&on, L. 3. c.4. 
fontra, Mr. Juftice Foftcr, p. 132, 

f Commentaries, 4. 197. 

Falfe 
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Falfc teftimony is at prefent punifhed capi- 
tally in Scotland ; but this fe verity doth not 
appear to be warranted either by ancient cu£ 
torn or by ftatute, but rather to have been 
aflumed upon the indignation of the peopld 
againft an offence fb prejudicial to fociety. 

§.8. There is another fpecies of murder of 
moft aggravated malignity, and known in our 
law by the name of petty treafon ; becaufe it 
is a breach of that allegiance, which the mur- 
derer oweth to the deceafed, when the fad is 
committed.' 

Petit treafon in our law differs widely from 
other inftanccs of murder, in certain privileges 
given to the defendant -, fuch are the power of 
a peremptory challenge of thirty-five jurors, 
and the requifition of two witnefles * to the 
indidment, and at the trial, 

In England women (from a regard to decency fay our 
Books) are burnt alive for the crimes both of high and petty 
treafon. In Ruffia for the murder of their hufbands they 
fufter a fort of death, lefs terrible perhaps in idea, but cer- 
tainly more painful to fenfe. 

" Les femmes, qu'on enterroit toutes vives jufquer aux 
" epaulee, pour avoir tue leur maris, vivoienot pluficurs 
" jours dans cette derniere fituation." 

Voyage en Siberie d'Auteroche. 

x Yet it is thought, as petty treafon comprehends murder, 
that, if two witnefles cannot be produced at the trial, the 

evidence 
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It is certainly true, that the credibility of a 
vritnefs, or, in other words, the probability of 
the attejled faEt, decreafes in proportion to the 
aggravated atrodou/hefs of the charge. Cicero 
was aware of this principle, and made a fine 
application of it to the crime of parricide. 

" Extent oportet exprejfa fceleris veftigia, 

* ubi, qua ratione, per quos, quo tempore, 
<c maleficium Jk admijfum. %ucc nifi muka et 
u manifefta fimt, profetfo res tarn fcelefta, tarn 

* at rot x, tarn nefaria credi non pouft : pern 
€S dicam, refperfas manus fanguine i paternv 
u judices videanty oportet, ft tantum f acinus y 
m tarn immane, tarn acerbum Jint credituri. 

* Magna eft enim vis hnmanitatis, rmtltum 

* valet communis fanguinis : reclamitat iftiuf- 

* modi Jufpicionibus ipja natura : portentum 
cc atque monjirum certifimum, ejfe aliquem hu- 
** man&fpecie etftgurd, qui tantum immanitate 
" beftias vicerit, ut propter quos banc fuavif- 
u ftmam lucem ajpexerit, eos indignijjime luce 
« privarit! 7 " 

evidence of one may be fubmitted to the jury, who may 
thereupon find the defendant guilty of the murder, and 
acquit him of the treafon. 

Fofter, 328. Contra, 2. Hawk. 258. §. 144. 

* Orat. pro Sex. Rofc. Amerins, ca. 22. 

I am 
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I am forry to add, that parricide is noC 
comprehended within the clafs of petit trea~ 
ion, nor fubjedted by our laws to any degree 
of exemplary notice. Reiterated experience 
hath given a melancholy refutation to Solon's 
idea, " that it is impoffiblc to commit fb un- 
" natural a barbarity." 

This chapter ought not to be difmifled 
without notice being taken of a rule eftabli/h- 
ed by Sir Matthew Hale, relative to trials in 
cafes of murder; " I would never (fays he) 
c< convidl any perfon of murder, or man- 
Cf flaughter, unlefs the faft were proved to be 
f< done, or at leaft the body found." He 
then mentions two extraordinary cafes, which* 
(hew this rule to be founded both in humanity 
and Wifdom ; and we find the fame maxim 
in the Roman law. Item tllud fciendum eft, 
nifi conjlet aliquem ejfe occifum> non baberi de 
familid quafiionem.* 

The proper judgment againft deliberate 
murder, is death ; and in the rigid infliction 
of this judgment both the fafety and morality* 
of mankind are greatly intereiled. €C Whofo 

* Dig. L. 29. T. 5. $. 24. 

" fheddeth 
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•• fheddcth man's blcx)d, by man fhall his 
*' blood be fhed," faith the Mofaical law ; 
and therefore " Ye (hall take no fatisfadlion 
€ f for the life of a murderer, which is guilty 
" of death ; but he (hall furely be put to 
" death, fo ye fhall not pollute the land 
" wherein ye are." 

CHAP. XX. 

Of Duelling. 

§. 1. / I ^HE law of England hath affign- 

X e ^ the punifhment of murderers 

to Duelifts and their Seconds / and in this it 

is fupported by the laws of Religion and Mo- 

• It is very certain, that, in cafes of Duelling in cold 
blood, or when there hath been a fuflicient interval for the 
paflions to fubfide, the principal and his fecond, if homi- 
cide fliould enfue, are in our Law, both guilty of Murder. 
Some able writers have holden, that the fecond of the perfon 
killed is equally guilty, in refpedt of that aid, and coun- 
tenance, which he gives to the principals in the execution 
of their mutual purpofe ; but it feems (fays Serjeant Haw- 
kins) too fevere a conftru&ion to make a man by fuch rea- 
foning the murderer of his friend, to whom he was fo far 
from intending any mifchief, that he was ready to hazard 
bis own life in the quarrel. 

. j. Hale, 443. 1. Hawk. 82. Dalt. c. 93, 

The reafoning faculties of men vary as much as their 
faces : it hath been impoffible therefore for the law to fix 
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ratty. But this crime, though prohibited by 
the legiflature under pain of death and the 
lafting confequences of an Attainder, is tin* 
happily enjoined by the prejudices of mankind, 
$u?d the fallible voice of popular eflimation > 
and when fhame is the confequence of obe* 
dience to law, the fword of Juftice loies its 
terrors. Hence the Duellift kills his friend, 
whom he loves ; b and the Judge condemns 
the Duellift, whilft he fcarcely knows how in 
his own heart to difapprove his behaviour. 

It is in vain to fay, that this unhappy cus- 
tom might be destroyed by puni/hing thf 
aggrefibr, who firft gives the affront ; for the 
affront is often indescribable. 

mj time in which die paffions (hall be fuppofed to be coo! ; 
this muft depend on the circumftances of deliberation to be 

S'veu in evidence ; and in many cafes it hath been adjudged* 
at death in confequence of an appointment and meeting 
a few hours (ubfequent to the provocation is murder. 

See Lcgg's ca. Kelyng, 27. 

There is a degree of hanUhip in thectfe of John Barbot, 
who was executed at die Ifland of St. Chriftopber, A. D. 
J 753» IO State Trials, p. 182* But I have not found anjr 
cafe of an a&uai execution ui Ewgbmd, inxx>n feq u encc of a 
duel fairfy fought. There were not however any fufpicions 
of a contrary kind in the cafe of Major Qneby, who would 
certainly have been executed, if he had not killed feitnfelf 
the night before. See Lord Raymond, p. 1485. 

* Spe&ator, No. 84. Rouflcau U nouv. Helpife, T. 1. 

The 
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The infli&ion of extreme penalties on the 
aft without regard to its confequences might 
foe more effectual; but is it not to be feared, 
that the propenfity of our natures to revenge 
would fubftitute the more fatal, and more 
9dious practice of affaflination ? I fhall be 
anfwered perhaps, that the fword and the 
ftilletto were equally unknown both at Rome 
and at Athens $ but it fhould be remembered, 
that foftnefs and refinement of manners were 
alfo unknown there/ 

Of little avail is it to objeft, that true honor 
depends not on the prejudices of the people, 
but hath its fource in the heart ; that it is 
more courageous to refift the abfurd tyranny 
of cuftom, than to fubmit to it ; that the de- 
fence of honor is not placed in occafional ap- 

« Gallantry, as well as Duelling, Is of modern invention, 
and it is very obfervaWe, that they have been concominants 
in their progrefe. The intercourfe of the fexes hath been 
the fchool of manners : and there even feems reafon to fuf- 
ped that our fantaftic notions of honor, are derived from 
the influence of female fenfibility. One of the courtiers of 
William the 3d expreflcd this idea very naturally, when 
being aiked by his friends, why one of his efbblifhed cha- 
racter for courage and good fenfe, Would anfwer the chal- 
lenge of a coxcomb; he confefled, " that for htsoumfex, 
be could fafely truft their judgement : but how fhould he 
appear at night before the maids of Honour ? 

See Shaftclbury adv. to an author. 

Q^ peals 
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peals to the fword and piftol. but in a life of 
integrity and virtue; that when a fencing 
fchool is made the court of juftice, there is no 
law but violence, no argument but murder; 
that reputation is not cleared by cutting the 
throat of the calumniator; that there is no 
affinity between the manner of juftifying, and 
a real j unification ; that benevolence is the 
bafis of every virtue, and that // is the frenzy 
offajkion which tempts us to decide petty ani/m- 
Jities by the hazard of eternity ; all thefe a£ 
fertions may be true ; but the mod folid rea- 
fbning is received as mere declamation, when 
oppofed to the impetuofiiy of pafSon, or tfa 
fear of fhame. 

CHAP. XXL 
Of Sukide. 

nRoxima deinde tenentmoefii I$ca> qui /iii Letbum 
*• lnfontes peperere matt*, hcefrnpe feroji 

Projecere animas.* 

The beft argument of the ancient writers 
againft fuicide is to be found in Plato's Phaedo* 

* JEn. L 6. 

in 
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in a part of the dialogue between Socrates and 
Cebes. The philosopher indeed had no occa- 
fion to exert his abilities on the oppofite fide 
of the queftion, for he lived in hourly expecta- 
tion of the executioner. " Ilia tanquam cycnea 
vox divini * Hominis" had no effeft on Catp> 
who is faid to have given a repeated reading 
to thefe fpeculations on the very night that he 
deftroyed himfelf. Robeck wrote a volumi- 
nous, and difpaffionate apology for filicide, 
and when he had finished his book, put a 
period to his own exigence. Numerous alio 
are the inftances, credibly attefted, of men, 
wfaofe conduct in every other refpedt hath 
been blamelefs, who have quitted life, upon 
the foppofed conviftion of cool and deliberate 
rcafoning. Whea all the ties, fay they, of 
fentiment and affe&on, which attach the heart 
to this world, are by a variety of misfortunes 
d&blved, or forced afunder, the idea is obvi- 
ous ; when exiftence becomes a burden, death 
is the retting place of nature. 

Such is the argument of thofe gloomy 
fophifts, who lofe fight of the final objedt of 
their exiftence > who forget, that they are not 
created merely to cxift, to fuffer, and to die ; 

• Cic. Orator. 

Qj* and 
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and are weak enough to place a few years of 

mifery in competition with immortality. . 

Such men are deaf to the voice of God j 
it cannot be expected, that they will liften to 
the comparative infignificancc of human edi&s. 
Temporary confiderations have no weight with 
thofe, to whom the profpedt of eternity is bo- 
come a fubjedt of indifference. 

The confifcation therefore of property, in- 
flitted by many governments on the crime 
of Suicide, is ineffectual and abfurcL It is 
cruel alio and unjuft thus to heap fuffcriags 
on the head of innocence, by punifhing the 
Child for the lofs of its parent, or aggravat- 
ing the diftrefs of die widow, becaufe £he 
hath been deferted by her hufband. 

The ignominious burial of the fdf-murderer 
is not liable to fuch exceptions -, vale at, quan- 
tum valere poteft. .Plutarch tells us, that the 
virgins of Miletum, being feized with an Epi- 
demic inclination to hang themfelves, perfifled 
in that practice with great alacrity; till the 
magiftrates ©rdered the bodies of all, who were 
found hanging, to be dragged naked by the 
fame rope round all the ftreets of the city. 

He 
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He adds, that it proved a very cffeftual 
remedy/ 

Tiberius is faid to have given encourage- 
ment to criminals, to become their own exe- 
cutioners* Damnati, publicatis bonis>fepulturd 
prohilebantur : eorum, qui de fe ftatuebant y hu- 
mabantur Corpora^ manebant tejlamenta, pretium 
feftinandij—^^TzQit. Annal. L. 6. 



CHAP. XXII. 

Of other Crimes relative to the Perfons 
of Individuals. 

INJURIES and abufes, which relate to the 
perfons of private fubjedts, are properly lia- 
ble to penal laws ; for in their example and 
tendency they are dangerous to the public 
morality, and fubverfive of the political rules 
of right, 

f Lc Parlement de Paris condamnc les cadavres des Ho- 
micides d' euxmemes, a etre traines far une claie, conduits 
i la voirie,enfuitespendus par les pieds et leurbienconfifques. 

Code penal pa. 140. 

0.3 §• 1. By 
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§. i. By the ancient law of England, aad I 
believe, by the cotemporary laws of all Eu- 
rope, the offence of maiming was puni(hed by 
the rule of retaliation, an eye for an eye, a 
tooth for a tooth. 1 " Afa, / ia pleptte fik 
" y«V* de femme qu avera toilet a borne j& 
cc membre$ % en tiel cafe perdra la feme U mt 
" meyn far jugemeat^ come it mambrz Joomt 
u ele avera trefpqffif" We fiftd tfee iauac m- 
ftitution in the law of the twelve tables, " Si- 
« c y»/i membram rupit, ni cum eo pacify tali* 
€t eflo" The obfervarions made on this fubjeft 
by one of the difputants in Aulius Gellius are 
curious and decifive. u Pretcr anim ujfciendi 
€C acerbitatem ne procedere quoque exfecutio jujia 
%K talionh pateft % quod emm per imprudentiam 
" faSlum ejl, retaliari per imprudentiam debet* 
" Sedji et prudens ruperk, nequaqxam patietxr 
" altiusfe ladi, aut lathu, quod cujufmodi librd 
" atque menfurJ caveri foJfit> non reperio \ quirt 
" eiiam ft quid plus erit, aliterve commiJJiam % 
<c resfiet ridicule atrocitatu* ut tontraria aBia 
" mutuce talionh oriatur, et adolefcat infinite. 
* 4 quadam reciprocatio talionum" 

* Diodorus Sicultrt relates acurioiacftfe which happened 
in confecjuence of a Iffw made by Ctareftdas -to <efee feme 
fftcft. L.12. Ch. 17. 

TO* 
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This barbarous mode of puniftiment, with 
the pecuniary compenfations which attended 
jit, having gradually fallen into difufe, May- 
hems became punilhable by fines and impri- 
sonment; and fo continued till the 5th H. 4th 
ca. 5. which made it felony to cut out the 
tongue, or put out the eyes of iny of the 
kipg's fubjedts, of malice prepenfe. " The 
€i mifchief (fays h Sir Edward Coke) before 
<c this fUtute was ; that when one had been 
4C beaten, wounded, maimed, or robbed -, the 
ic mifdoers, to the end that the party grieved 
" might not be able to accufe them, did cut 
€€ . out their tongues, or put out .their eyes, jpre- 
<c tending the fame to be no felony." 

But the great ftatute on this fubjedt, at pre- 
fent in force, is the 2 2d and 23d of Charles 
2cl, ch. 1. which ena&s, that any perfon, who 
fay ty* n g m wait, Jhall Jlit the nofe^ or cut off 
or difable any limb, or member of any fubject 
of his majefty, with intent in fo doing to 
maim or disfigure, (hall fuffer death without 
benefit of clergy. 

I have fpecified this particular provifion in 
favor of the nofe, for the .fake of an obferva- 

h 3. Lift. p. 62. 

Q^4 tion. 
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tion. The cafe of Sir John Coventry deferved 
great indignation j but lawgivers ought not, in 
(onfequence of a particular enormity \ ttynegleft 
the uniform difpenfation of juflice. The fta- 
tute book is not the proper repofitory of 
hiflorical fads. l 

As to the general purport of the adt ; the 
offences defcribed are certainly heinous, and 
the penalty, though in the extreme of feverity t 
is perhaps not difproportionate to the auda-r 
cioufhefs of the Crime. 

§.2. " The crime of wilfully and ma!ici T 
f f oufly (hooting at any perfon" is alfo made 
capital, k though neither death nor maim 
fhould enfue. 

It is of dangerous confequence to make the 
attempt to commit a crime, and the a&ual 
perpetration of it, equally penal. An aflault 
in any other manner, with intent either to 
maim or murder, is confidered only as a mis- 
demeanor; and it deferves obfervation, that 
the wording of this provifon % though directed 

1 See the preamble to the 9th Ann. c. 16. relative to 
the perfons of privy counfellors. 
'" * 9. Geo. 1 ft. dj. 22d. 

'* "' * egnnfk 
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againjl an enormity of a local, and very different 
nature > comprehends the cafe of duelling with- 
it pijlols. 

Premeditated aflaffination is capitally pu- 
pifhed by the law of France, * though it fhould 
reft only in the intent, and not be followed 
by any adtual homicide. 

§. 3. The forcible abdudtion and marriage 
of yvomen deferves, in all ftates, a fevere ani- 
madverfion ; and it is made a capital felony in 
our law, if done for lucre ; or if the woman 
had fubftance in money or lands, to be heir ap- 
parent ta her anccftors. Thefe hypothetical 
provifions are liable to exception ; but it is un- 
neceflary : for the marriage adt hath at leaft 
had one good effedt, in making this offence 
extremely difficult to be committed. 

§. 4. The forcible taking, and the decoy- 
ing by falfe pretences, any man, woman, or 
child, from their own country, and felling 
them into another, feems to be one of the 
greateft crimes below the degree of murder, 
that can be committed againfl: individuals. By 

1 Ordonriance criminellc dc 167*. tit. 16. art. 4. 
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the jewiih, and by the Roman law," fuch.o£- 
6»ders were capitally ppni&able. 

It is remarkable, that in England, where 
tbe nature pf our fknation and commerce 
makes this crime eafy to be committed ; and 
where the freedom of our conftkution makes 
it peculiarly offenfive ; it is wt mentioned in 
any ftatute, but left as a mere mifdemeanor at 
the common law. 

§. 5* Aflaults, Woundings, and falfc Im- 
prifonments, may be profecjuted in our law 
both as public crimes, and private wrongs. 
For in thefe inferior offences againil the per- 
fori, it hath been thought reafonable, not only 
to affign thofe marks of public difapproba- 
tion, which, for the fake of example* are 
due to all disturbances ^nd K^ppreffions of a 
public nature, but alfo to give to the party 
aggrieved that private fatisfa&ion, which is 
idue to him for the mere civil injury. 

On the convidtion of fuch offences by in- 
dictment, the proportion of the punUhment 
depending on the circumftances of the cafe is 

■ Exod. 2r. 16. Ff. 48. 15. 1. and cod. ad legem Fa- 
biam de pfegiarik L 9. t. 20. 1. 7. &c. 16. 

neccflarily 
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nece0acily left, under certain reftridtions, to 
the difcretion of the court. If therefore the 
profecution appear reafonable, it is not unufual 
to recommend it to the offender, before judg- 
ment, to make a pecuniary fatisfadtion to the 
party injured; who thereupon releafes his 
tight to a civil action, and the punifhment by 
the court is moderated accordingly. 

This pra&ice, which is founded in humanity 
to both parties, is excrciicd with the utmoft 
caution, fb as neither to lefien the efficacy of 
public example, nor to multiply violent pro- 
secutions for the fake of private lucre. It is 
well obferved however, that the excrcife of 
fuch a power c< ought to be confined to judges 
" in the fuperior courts of record, and ought 
* never to be allowed in local and inferior 
** jurisdictions." Above all, it fhould never 
"be fufFered, where the teflimony of the profe- 
cutor himfelf is neceflary to convidt the de- 
fendant ; for by fuch means the rules of evi- 
dence are entirely fubverted/ the profecutor 
'becoming in effeft a plaintiff, a$id being fuf- 
Fered to bear vvitnefs for himfelf. 

» Commentaries, 4, 357. Beccaria c. 46. 
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§. 6. I fhould obferve, that by the 9th 
Ann. c. 16. to aflault, ftrike, wound, or at- 
tempt to kill, any private counfellor in. the 
execution of his office, is made felony with- 
out the benefit of clergy. ° It would be a good 
general rule, to give at Jirfi a temporary dura- 
tion only to all new laws, which are capitally 
penal \ and particularly to thofe, which are 
made on the fpur of the occafion. 

• 
§.7. It is with much relu&ance, that I 
undertake the mention of certain other crimes 
relative to the perfon, which in their nature, 
and tendency, are very prejudicial to the well 
being, morality, and fafety of fociety. 

The crimes, to which I allude, are found- 
ed in the abufe of that paflion, on the dup 
regulation of which depend the exiftence, and 
much of the happinefs of mankind. 

The offence. of rape is fecret in its kind, 
and generally confined to the knowledge of 
the party injured ; whofe evidence is therefore 
competent, becaufe frequently the only addu T 

There is another law relative to felonies againft die 
kin£^~ -vicil. 3. H. 7, c. 14. 

\ ciblc 
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cible proof of the fad:. The charge however 
is in moft cafes fupported by the collateral, 
and concurrent teftimony of time, place, and 
circumftances -, and the mere affimative oath 
of the woman is rarely thought fufficient to 
convidt. 

The well known words p of Sir M. Hale 
on this fubjedt are very deferving of attention. 
€t It is the excellency of the trial by jury, 
" that they are the triers of the credit of the 
€€ witnefles, as well as of the truth of the 
€€ fadt : it is one thing, whether a witnefs be 
" admiffible to be heard ; another thing, 
€C whether he is to be believed, when heard." 
" It muft be remembered, that this is an 
" accufation eafy to be made, and hard to be 
<c proved; but harder to be defended by the 
J c party accufed, be be never fo innocent. And 
<c we ought to be the more cautious, becaufe 
" the heinoufnefs of the offence many times 
* c tranfporteth the judge, and the jury with 
" fo much indignation, that they are over 
" haftily carried to the convidtipn of the per- 
" fon accufed, by the confident teftimony of 
€C fometimes falfe and malicious witnefles." 

' i. Hales 634. 

The 
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The fame learned writer hath atfo fcidy 
€t that this crime ooght to be fevereljr, and 
u impartially punched with death ;" and we 
may allow k to be one of thofe unhappy m~ 
fiances, in which it is ncccflary to facrifice 
the life of a fellow-creature to the fecuiity of 
good citizens, and the peace 6f fociety. But 
k uuft aHb be admitted, that it it a crime 
peculiarly liable to vary in the degree of he 
atrociottfndk, according to the circomftances 
of the cafe, and therefore peculiarly open td 
the divine prerogative of pardon. 

This offence was a felony at the common 
Iaw,aad had a poniflunent (fcith firE. Coke 4 ) 
" under fbch a condiaioo, as no other felony 
« had the like." 

The offender was adjudged emitter e octrfos; 
" quibus Virgiaem r cencapivk 5 amitUn efia/n 

* 2. Inft. i8a- S e et he Mjrrrourca. 4. §/de Houtidei 
and by the laws of Alfred " Servu»fi ferviilaai (hiprari* 
Virga virflis ei praecidrton 

r Item fequitur gravis pama corporaTis, fed fint atriHEone 
tita*, vd membronun, ii -raptus fit dc concafabd legitimd; 
vel alia quseftum raciente fine dtle&u perfonaruna ; baryta* 
dem oves debet rex tueri pro pace fud ; et licet meretrix fuit an- 
ted, turn tcmpoi is non fuit, cum nequiti* ejus reclamando 
confemire noluit. Bradon. L. 2. 

" tejiiculos 
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cc fe/licutos, qui calorem fiupri induxeruntr 
As good reafons might be given for cutting 
off the leg9 and arms of the offender, as for 
putting out his eyes. The idea of caftration 
is more obvious, but liable to two obje&ions ; 
it is pernicious to fbciety from the example 
of barbarity, and inconfiflent with that de- 
cency, which the law always ought to prefers 

The latter confideration fhould never be 
negle&ed. It was an inftance of the wifdom 
of the Emperor Theodofius, that he abolifhed 
the infamous punifliment of women taken in 
adultery, then ufed at Rome * by which they 
were proftittrted in the public ftreets to afl 
comers, a Bell ringing during the execution of 
the fentence.* 

In the ancient law of England, exclufive 
of the punifliment infli&ed on the ravifher, 
his horfe, greyhound, and hawk, were alfo 
fubje&ed to great corporal infamy ; " Equus 
** ejus ad dedecus fuum dedecorabitur, cauda, 
" quam propius natibus pojjit, abfeija ; eodem 
" medo cants leporarius dedecorabitur, et acci* 
€i piter ejus per det beccum, unques, et x caudam:* 

• Puff. 8. 3. 2j. Socrat. Hift. Eccl. L. 5. cb. 18. 
f Staunford 22. B. 

but 



2 4 o PRINCIPLES 

but the woman, that was ravifhed, might pre*, 
vent, all the penalties, if, before judgment, 
(he demanded the criminal for her hufband. 
The Roman law was in the fame fpiritj 
" Rapta raptcris, cut mortem aut indotatas 
<c nuptias optet 5" upon which there arofe what 
was thought a doubtful cafe, Una notte qui- 
dam duas rapuit, altera mortem opt at > altera 
nuptias. In the judgment of common fenfe 
the decifion is evident. 

In the conftru&ion of this crime the Ro- 
man law made no diftin&ion between feduc- 
tion and force ; Si ve volentibus Jive nokntibus 
tale facimus jit perpetratumS In modern na- 
tions, where the intercoufe of the fexes is 

* The ancient Laws of England treated every (pedes of 
Incontinence with great feverity. — Edmondus rex adolte- 
rium affici juffit inftar homicidii. Leg. Edm. ca. 4. Carm- 
tus rex hominem adulterum in exilium relegari juffit, fe- 
minam nafum et aures praecidi. Leg. Canuti ca. 6. & 50. 
Vidua fiftutn legitime commfcebat xxi. emenJabat. fuella ver§ 

* s. Etomefday Tit. ceftre. It is (fays Fleta L. 2. ca. 5.) 

the office of the Marfhal in titne of peace to cx*£t from every 
common woman found about the court four pence on her 
firft apprehenfion, and to forbid her the court. On the fc- 
cond, he is to oblige her by durets to abjure the court. 
Tertio, confiderabitur quod amputatur illi treflbria et quod 
tondeatur ; quarto, amputetur rlli fuperlabium. — Sir Edward 
Coke cites a record, in which Edward the third commands 
the mayor of London to remove all fuch women from the 
neighbourhood of the Carmelite brethren in Fleet-Street. 

And 
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tflore promifcuous, this feverity would be very 
cxtenfive in its confequences* The Englifh 
law hath made force neceffary to the crime ; 
and it was made felony without benefit of 
clergy in a female reign* 

There was a degree of good kn& in the 
punifhment infli&ed by the Athenian laws on 
the raviftiers of unmarried women; Raptor 
virgims milk draebmis (about 32 1. 6s.) mul- 

And under Hen. 8. thofe infamous women (he adds) were 
not allowed chriftian burial when dead, nor the rites of the 
church whilft they lived. A. D. 1650. it was ena&cd by 
the then prevailing powers (who were certainly Unqualified 
for the rational, and deliberate work of legiflation) that 
" if any man {hall from and after the four and twentieth 
44 day of June following have the carnal knowledge of the 
€< body of any virgin, unmarried woman, or widow, every 
" fuch man fo offending and confeffing the fame, or being 
« c thereof convi&ed by verdidk upon indidtment or prefent- 
<c ment, as alfo every fuch woman fo offending and con- 
" feffingthe fame, or being thereof con vided, as aforefaid, 
«* (hall for every fuch offence be committed to the common 
« c Gaol, without bail or mainprize, there to continue for 
«« the (pace of three months : and every fuch offence is 
** hereby adjudged felony, and the perfon or perfons fo of* 
** fending (hall fuffer death, as in cafe of felony without be- 
« € nefit of clergy." Scobell's ads and ordinances, pa. 1 22. 
By the fame ad in the firft inftance adultery is made felony 
Without benefit of clergy. 

The law of Howel Dda on this fubjeft was written in a 
milder fpirit. " Si quis concubuerit cum ancilli invito ejus 
** domino, dabit domino ejus 12 denarios pro qualibet vice, 
*' ct cum ilia ampliiu non concumbet." L. 1 . C. J . §. 64. 

R tatori 
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tatir; ft virgintm^ quam vitiavit, duetto. It 
appears however from a pafiage in Terence, 
that the latter part of the law was confined to 

Athenian citizens. 

* 

M. O Shtkiy tu de ffakni me fcmmas 
Agere. D. the ftccrtxm m virgmem eft avem. M. Sch. 
D. £*«, Scs et fMere? M. fwuim fatwrf D. Se mbi % 

Nmdmmf mm i&ms? M. Nm ; mabm fmdm. 
D.Pmrmmmmf. M Di km vwtmt, D. «r*» mbdbatxU 

M. Amtvi. D. Etdmemkmmmntf? M. &0w*. 
D.^mJigfar fades? ULDsmmU D.Prab D'tvumJuUmf 
Meretrix a mmrur fami&u urn m mm§. w 

§. 9- The above-mentioned caution of 
Sir Matthew Hale is peculiarly applicable to 
the proof of certain other crimes, of a very 
dcteftable nature ; the mere mention of which 
k disgraceful to the human fpecies. 

The fads to which I allude are at prcfent 
felonious, and without benefit of clergy, by 
5. Eliz. ca. 17. * in the conftru&ion of which 
ftatute, agentes et ctmjentientes pari poend pko- 
tantur \ and this agrees with the law of Mo- 

w Ter. Adelph. 4. 7. 8. & 18. 
Siquid ego erga Te imprudens pecauri, tut Datum tuam, 
Ut mihi ignofcas, eatnque uxoremmihtdes, ut leges jttbetu. 

Piaut. Aotul. 4. 10. 6a. 
x This aa revived the 25. H, 8. c. 6. 

(es, 
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fcs, " %ui darwnerit cum majcub coitu fcnmnt9 % 
tf mterfue ofxratm eft nefas> et morte ' moriatur" 

It bath been fuggefted by fbme ingenious 
Writers, that fevere penalties affixed to the 
*:onvi6tion of crimes, the difcovery and proof 
of which may be eafily evaded, are more 
likely to add fuel to the guilty flame, than to 
extinguish it. 

The idea is plaufible in theory, but doth 
Hot appear to be well fupported by experience. 

It is a maxim (fays Bufbequius) among 
the Turks, feldom to make inquiries after 
fecret criminals, being unwilling to feck 00 
cafion for fcandal ; the feverity of their laws 
is directed againft open breaches of the peace 
of focicty. To this may be added, that, in 
the hiftories of the Turks, we read accounts 
of Turkifh ieraglios without a woman within 
the walls. 

The profligacy of the Athenians on this 
fubjedt is well known ; and the partial refac- 
tions eftablifhed by Solon certainly had no 

y L*vit.c. 20. v. 13. 

R 2 tendency 



244 PRINCIPLES. 

tendency to a forcible extirpation of it. " Servos 
" ingenuum puerum, ne amato, neve affedlator > 
<c qui fecus faxit, publice quinquaginta plagarum 
" iftus tlli inftinguntor" It was an obvious 
inference to the people, that the purfuit pro- 
hibited to flaves was proper only for citizens. 
Again, " Siquis liberum atque ingenuum put- 
" rum produxerit, die a ei fcribitor, conviftus 
<c morte * multator." The fcdpdtion of any 
other rank was not in any degree penal. 

Corn. Nepos fays of Alcibiades, <c quod 
" ineunte adokfeentid amatus eft a multis, more 
" Gracorum :" and that " Lauds in Gracid 
" ducitur adolefcentulis, quam plurimos habere 
" amatores" 

The Edi& of one of the later Emperors 
on this fubjedt is delivered with great energy 
of exprcflion. <c $>uid dejideratur ubi fexus 
€i perdit locum ? ubi amor quaritur nee invent* 
" fur ? ubifcelus eft id, quod non proficit fcire ? 
"jubemus infurgere leges, armari jura gladio 
cc ukore, ut exquifitis pcenis fubdantur infamies, 
" quijunt, vel quifuturi funt, * res" 

* Sec Petit Leg. Att. 

• Cod. 9. 9. 31. See alfo Nov. 141. T. 24. Cf de his 
" qui luxuriantur contra naturam. Apud Gothos caftraban- 
" tur." Leg. 8. Wcftg. L. 3. 25. This crime is called 

by 
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§.9. I ought to have obferved, that the 
Engliih law defcribes this offence as commit- 
fible " with Man or Beaft j" under the latter 
part of the expreffion many peribns have fuf- 
fcred death. 

The unavoidable, and general dcteftation 
of mankind will always be a ftrong barrier 
Sgainft fb horrid a crime ; but it may be a 
queftion, whether the public profecution there- 
of be founded in wifdom. Some have thought 
it unfafe, and likely rather to follicit the at- 
tention, than to deter from the crime. Sa- 
fienter fecijfe dicitur Solon cum de eo nihil 

by the myrrour " une peche mortelle encontre lc royc, le 
*' ciel, que cry vengeance, et que pluis eft horrible, que por- 
* gifer mere." pa. 252. — There is a very indelicate profu- 
fion of learning on this fubjedfc in Mr. J. Fortefcue Alands 
report of the cafe of Wifeman, who was tried and convic- 
ted de hoc crimine cum puella. A very learned perfon is 
there faid, to have thought the peculiar circumftance of the 
cafe a great aggravation of the crime, " For it feems (faid 
<c his Lordfhip) a more direct affront to the author of na- 
" ture, and a more infolent expreffion of contempt to his 
* c wifdom, condemning the provifion made by him, and de- 
4< fying both it and him." Fortefcue's Rep. p. 93. 

Nefando non naturalis impudicitiae crimine qui damnatur, 
in rogum ardentem impofitus flammis abfumitor. 

Jura Danica. L. 6. ca. 13. 

Meflrs. Bruneau lc noir, et Jean Diot convaincus de ce 
crime ont cte brules en place de Greve le lundi, 6 juillet. 
4750. Code penal 238. 

fanxerit, 
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fanxerity quod antta commifum mm erat, ne 
nrn tarn prohibere^ <juam admomere b videstur: 
" prmterea € vidimus ea fape cmw*th % qua 
" fiepe vindicsntur. Summd prudentia chifimi 
<c viri et rerum natura peritijjimi uudueruut % 
<c velut incredibile et ultra audaciam pofitum % 
** fielus prattrire, qucm 1 dum vindicant, often* 

* dere poffe fieri. Facinus aiiqusmdo poerut 
'* mnfiravit : pericuhfum eji ofiendere ctvit*ti % 

* quant* plures malijimt" 

CHAP- XXIIL 

Of Crimes relative to Property. 

§. i. T TNDER this head, the offence of 
\^J wilfully burning the houfe of an- 
ther is eonfidered as of the blacked malignity* 
being fatal to die fccurity of the innocent oc- 
cupier, dangerous to the lives, and pofleffions 
of perfons, even unknown, unlimited in its 
confequences, and merely malicious in its 
piotive. 

*Cic. Orat. proScxt. Rofc. Amerino, ca. 25 t 
? Seneca dc Clement, L. I. ca. 23. 

By 
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By the ancient laws of England, 4 it was a 
felony, and one of thofe capital offences, for 
which no ranfom was allowed ; and Briton 
tells us, that perfons convicted thereof were 
burnt to death, probably under the idea of re- 
taliation, or at leaft to make the punifhment 
favour in fome degree of the crime.* Such 
whimfical connections have frequently influ- 
enced the minds of Lawgivers. It might, 
for inftance, be difficult to conceive, why the 
22d H. 8. c. 9/ fhould direft the crime of 
wilful poifoning to be punifhed by boiling to 
death ; were we not informed by the pre- 
amble, that John Roofe, a cook, had been 
lately convided of throwing poifon into a 
large pot of broth prepared for the Bifhop of 
Rochester's family, and for the poor of the 
parifh ; and the faid John Roofe, was, by a 
rctrofpe&ive claufe of the fame ftatute, ordered 
to be boiled, perhaps in his own kettle. g But 

4 Leg. Cnuti, L. 61. 

e IiCnt que il« feient punies per mefme le chofe, dont ils 
pecherent. Brit. fo. 16. 

f The fame ftatute forced the name of high-trcafon upon 
the crime of potfoning. " And in 33 H. E. Margaret Davy, 
a young woman, was attainted thereof for poifoning her 
rmftrefs. And fome others were alfo boiled to death in 
SmithfieM, on the 17th day of March in the fame year. 

3 .Juft. 

* Observations on the Ancient Statutes, pa. 406. 

R 4 I return 



248 PRINCIPLES 
I return to the defcription of Arfon, which U 
given by the mirror, in the the following ex* 
tenfive terms : h " Ardours font, que ardent 
" citie, ville, maifon borne, maifon befie, eu 
" autre* chatelx, de leur felony, en tempi it 
#< peace \ pur baine ou vengeance" In fubfo 
quent ages it underwent various alterations, 
both in its definition, and punifhment ; and 
at length by the 9th Geo* 1. c. 22. made per-* 
petual by 31 Geo. 2d c. 42. it was, with 
many other offences, made felony without 
benefit of clergy, to " let fire to any houfe, 
<f barn, or out-houfe, or to any hovel, cock, 
<c mow, or ftack of corn, ftraw, hay, or 
« wood," 

I have given a literal tranfeript of this 
claufe as a ftrong inftance of the vague* 
unfeeling, nqdiftinguifhing careleflhels, with 
which penal Hws are compofed, even in the 
moft poliftied times. The penalty fhould in. 
all cafes, if poffible, bear fome proportion to 
the malice, and mifchief of the offence ; but 
every idea of proportion is obliterated, when the 
fame degree of guilt, and punifhment, is aflign* 
cd to the incendiary of a populous town, and 
fp the deftroyer of a fmall heap of dried grafc, 

k Alyqwir, Ct 1. §. 8* 
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The fame feverity is (hewn by the above- 
mentioned aft to all perfons, " who (hall cut 
down, or otberwife deftroy any trees planted 
in any avenue, or growing in a garden, or- 
chard, or plantation, for ornament, fhelter, 
or profit ; though, by a former aft, it con- 
tinues only a clergeable felony, to fet on fire 
any wood, underwood, or coppice. And by 
the xoth Geo. 2d, c. 23. perfons malicioufly 
fetting on fire, any mine, pit, or delf of coal, 
are made guilty of felony without benefit of 
clergy. 

§. 2. " He that by night breakcth and 
f< entcreth into a manfion houfe with intent tb 
u commit a l felony" is in the degree of his 
offence the next objeft of inquiry. 

Exclufive then of the permiflion given by 
our law to the alarmed inhabitant to kill his 
>flailant, k the fword of juftice is alfo drawn 
againft fuch aflailant, and puniflieth him with 
death, in cafe he fhould, by fupcrior ftrength, 

1 Co. 63. — And therefore an indi&ment for breaking 
into the houfe of AB. with intent ad verberandum ipfutn 
AB. is no burglary, becaufe it is no felonious intent. 

k It was in like manner one of the Laws of the twelve 
fables. " Si no£tu furtutn fit, jure caefus eft. 
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or otherwife, cfcape alive from the execution 
of his purpofe ; and not only the principal is 
made guilty of felony without benefit of clergy, 
but alfo the acceflary before the fatt. 

The atrocioufnefs of this crime confifts 
chiefly in the terrors brought upon thofe, who 
are found afleep and defencelefs ; and are de- 
prived of that fecurity in which they have a 
natural confidence. 

For this reafon the indi&ment muft charge 
the houfe to have been a manfion-houfe at 
the time of the burglary; yet it may be 
doubted, whether our law hath not in fome 
degree departed from this idea, in holding 
that, " where the owner quitteth his houfe 
<c animo revertendi, it may flill be confidered 
<c as his manfion-houfe, though no perfon be 
cc left in it," nor found there at the time of 
the fa£t committed.' 



1 Bl. 4. 225. and Fofter, 77. who cites cxprefsly the long 
vacations of lawyers, and the fummers of citizens, as in- 
ftances of fuch quitting animo revertendi — " the breaking 
in fuch cafe (faith Sir Matthew Hale) is burglary, and the 
indictment jbaU fuppofc it dooius manfionalis." 

Hale's P. C. p. 556. 



There 
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There muft be both an aftual breaking and 
an entry, to complete the crime. And here 
alio it fliouid be obfenred, that Sir M. Hale 
fcems to (peak with an inadvertence, and lati- 
tude, very unufual to his temper in cafes capi- 
tal, when he fays, that, if a hole be made in 
the houfe one night, with intent to commit a 
felony, and the feme breakers enter the next 
night through the fame, they are burglars: 
* for the breaking, and entering, were both 
" fmfianter, though not the fame night * and 
f< itjball be fuppofed % that they brake and en- 
f< tered on the night when they entered, for 
%t the breaking makes not the burglary, until 
« the entry." 

I am perhaps miftakeo in thinking there is 
a degree of feverity in this opinion ; for it 

certainly hath not been the inclination either 
of Sir M, Hale, or of thofc, a who have fol- 
lowed him, to fuppofe any thing, that ought 
not to be fuppofed, againft a perfon under a 
capital accufation. Yet it fhould fccm, that 
in the interval between the breaking, and 
the entry, it is the duty of the occupier rather 
je repair the damage, than to leave it a temp- 

B Commentaries, pa. 216* 

tatioi} 
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• tation to further attacks ; and confidently with 
this it hath been holden, that if a perfon 
leaves his doors, or his windows open, it is 
his own folly, and negligence ; and, if a man 
enters therein, it is no burglary. 

Opening the cafement, unlatching the door, 
picking the lock, gaining admiffion by falfe 
pretences, going down the chimney/ which 
is as much clofed as the nature of things will 
permit, are all feverally adts, which, in con- 
itru&ion of law amount, to an adual breaking. 

The entry may be previous to the breaking; 
for by Stat. 12. Ann c. 7. if a perfon enters 
into, or is within the dwelling-houfe of ano- 
ther without breaking in, either by day or by 
night, with intent to commit felony, and fhall 

n In the trial of a prifoner at Cambridge, Sir M, Hale 
" was doubtful whether this was burglary, and fo were 
" fome others ; but upon examination it appeared, that, 
" in his creeping down fome of the bricks of the chimney 
€C were loofened, and fell down in the room, which (fays 
<c he) put it out ofqueftionj and dire&ion was given to find 
€C it burglary." V* 1. pa. 552. 

It would not be eafy for any man, whofe underftanding 
Jiath not the advantage of a profeifional education, to con- 
ceive how the nature of the crime (hould be varied by fo 
trivial an accident. Such deviations of found fenfe into fo- 
phiftry are too often the confequences of legal rtafoning. 

in 
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in the night break out of the feme, this is 
declared to be a burglary. 

rtere too the conftrudHon feems to have ex- 
ceeded the true idea of the offence, when it 
is hblden, that, to put a hand or a hook, in 
at the window, to draw out goods, is a bur- 
glarious entry/ 

I have expreffed the more anxiety on this 
fubje& of burglary, becaufe the felfifh fenfibi- 
lities of mankind may be too apt to excite an 
incautious indignation againft the perfons ac- 
cufed thereof ; and becaufe the lifts of capital 
executions (hew it in fadt to be peculiarly fatal 
to Englifhmen. 

If the exiftence of thofe, who are convi&ed 
of this offence, be really dangerous to the fafe- 
ty of fociety, it is certainly both juftifiable and 



• Sec the cafe of Gibbons, as reported by one of the 
judges who tried him. " It appeared in evidence, that the 
" prifoner in the night time cut a hole in the window (hut- 
** ters of the profecutor's (hop, which was no part of his 
" dwelling-houfe, and putting his hand through the hole 
<c took out watches, and other things, which hung in the 
<c fhop within his reach ; but no entry was proved, other- 
•* wife than by putting his hand through the hole. This 
c< was holden to be burglary and the prifoner was con- 
« vifled. Foftcr, 108. 

proper 
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proper to punifh it with death ; bat this crite- 
rion of propriety, and Uwful&efs* ought moft 
ftriftly to be regarded. 

It defences obfervation, that the punishment 
of breaking on the wheel, as pra&ifed in 
France, was firft introduced, and applied 
againft this offence by Francis the firft A* D. 
1534, in the following words. <c Tous ceux 
" qui auront ett duement atuim et canvancus 
€C J^r Juflice defdits d/tits, crimes et m*Ufices % 
4C fenmt pun is en la maniere qui fen foil : ceA 
4C dfcavoir ks bras kur fenmt lrifies y et nm* 
" pus en deux endroits, font bout qui bos, ante 
44 les reins, jambes et aaffes y et mis fur urn roue 
" haute, plantte et elevee, le vifage amtre k cid $ 
€C ou Us demeureront vivans, pour yf aire peni~ 
* fence tant etfi bnptement pal plaira a notre 
u f t g neur k $ y differ : et morts,jufju k ce q&l 
44 en Jbit ordbnne par Juftice, afin dt darner 
" crainte, terreur, et example, a tous autres 
44 dert kheir ni timber en ids iu&nvenienu" 

This punifliraent is applied by die lame 
edift to highway robberies; and the feme 
form of words is constantly u&d at this day. * 

» Code penal, p. 101. 

Though 
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Though burglary may be committed with- 
out any abdu&ion of the property of others, 
either intended or completed, yet in general 
(0 audacious a breach of the peace of fociety 
is commenced Caufd Lucri, and confequently 
attended by theft ; in which cafe it is a mere 
aggravated fpecies of larceny. 

§. 3. Larceny, when confidered as a gene- 
rical term, is the felonious taking and carrying 
away of the perfonal goods of another. % 

The felonious intent cannot be prefumed 
from the wrongful pofleffion ; it muft refult 
from the evidence given, that the taking was 
committed dnimo furandi. ' " I would never 
(fays Sir M. Hale) " convift any perfon for 
" Healing the goods cujufdam ignoti % merely 
" becaufe he would not give an account how 
" he came by them, unlefs there were due 
" proof made, that a felony was committed 

* Contredatio rei aliens fraudulent*, cum animo fu- 
randi, invito ejus domino cujus res ilia fuerit. 

Bra&on. L. 3. 150. Fleta. L. 1. ca. 36. 
Hale Hift. P. C. 290. v. 2. 
r For if A find the purfe of B in the highway, and take 
it, and carry it away, and this with all the circumfrances 
that may prove it to be done, animo furandi, as denying it 
or fecreting it; yet it is not felony. By the Swedilh law 
it is felony. 
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cc of thcfc goods/' fTutius femper eft ertart 
ex parte miferecordia^ quam ex parte Juftitia* 
This worthy Judge, though unfortunate in 
cafes of witchcraft, was in every inftance pecu- 
liarly anxious, that perfons really innocent 
might not be entangled under thofe preemp- 
tions, which many times carry great proba- 
bility of guilt. 

If the felonious intent fhould be clearly 
proved, (till it will not amount to a felonious 
taking ; unlefs it fhould appear, that the po£» 
feffion was gained without the confent of 
the owner. 

It may at firft view appear, that this dif* 
tin&ion hath many exceptions in the law of 
England ; as in the cafes of fervants embez- 
zling their matters goods to the value of forty 
(hillings; * of perfons having the cuflody of 
the king s ammunition or habiliments of war, 
and embezzling the fame j x of a gueft robbing 

• By 21. H. 8. c. 7. See alfo 33, H. 6. c. 1. which afl 
is dill in exiftence, and infli&s an attaint of felony on the 
fervant's default of appearance to anfwer the matter's exe- 
cutors in a civil fuit. 

x 7 1. Eliz. c. 4. & 22. C. 2d. c. 5. which takes away the 
benefit of clergy from this offence, fo far as it relates to na- 
val ftores. See alfo 1. Geo. 1. c. 25. 

his 
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his inn or tavern of a piece of plate fet before 
him; n of a lodger running away with fifrni- 
ture from his lodgings ; w who are all feverally 
punifhable, as felons guilty of larceny. But 
it fhould be obferved, that, in all fuch in- 
ftances, the taking is a&ualj the offender 
having only the liberty of ufe, and not the 
pofTeflion by delivery. 

Very different x is the offence of A, who 
rides away with a horfe, which is lent to him 
by B; or of the Carrier, who fecretes, and 
converts to his own ufe, the pack, or parcel, 
which is delivered to him. The property here 
is fevered from the poffefjion \ and fuch perfons 
are guilty only of the violation of a civil truft, 
and are punifhable accordingly. Yet it hath 
been faid by Sir E. Coke, and adopted by a 
very learned writer, 7 that, if the carrier open- 
eth the bale of goods, and taketh only apart 
thereof, it is fo manifeft an evidence of the 
animus furandi, that it amounts to larceny. 

■ Hale H. P. C. 506. v. 2.— 1. Hawk. P. C. 90. 

* 3. & 4. W. & M. c. 9. 

* I venture to ufe this expreffion, though the very learned 
obferver on the ancient ftatutes hath exprefled a doubt, 
whether any reafonable line of diftinclion can be drawn be- 
tween the cafes here placed in oppofition. Obf. p. 371. 

3 3. Inft. 107. Comment. 4. 230. 

S It 
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It muft be confefied, that by the civil law, 
fuch breaches of truft, amounted in general to 
larceny. " Si creditor pignore. Jive is, apud 
" quern eft depojita, ed re utatur ; Jive is, qui 
" rem utendam accept t, in a Hum ufum earn 
" tramjerat, quam cujus gratia ei data eji' y 
" Jurtum commijijfe videtur" 

There muft be an abdu&ion or carrying 
away ; but a bare removal of things taken, 
though immediately interrupted by detection 
or apprchenfion, fatisfieth this part of the 
definition. 

It would lead me into an endlefs intricacy 
of difcuflion, were I to enter upon the detail 
of the feveral fpecies of property, which 
come under the idea of the perfonal goods 
of another. 

No larceny could be committed at the comr 
mon law on chattels real, or things adhering 
to the freehold. This narrownefs was found- 
ed rather on the prejudices of legal language, 
than in the conclufions of reafon ; and hath 
been remedied by various ftatutes. The deal- 
ing of writings, relating to a real eftatc, ftill 

continues 
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continues only a trcfpafs ; z but in general, the 
law on this point hath run into the oppofitc 
extreme of fcverity $ and many things are be* 
come obje&s of larceny, which ought never 
to have been considered in that predicament. 

It may be a fufficient proof of this lafl: af- 
fertion, that the dealing by night of any trees, 
or of any roots, fhrubs, or plants, to the value 
of five (hillings, is by 6. Geo. 3. c. 36. made 
felony in the principals, aiders, and abettors, 
and in the purchafers thereof, knowing the 
fame to be ftolen. There is another milder 
aft ch. 48* relative to the ftealing of timber 
trees, fhrubs, &c. by day or by night. It is 
undoubtedly true, that mild punijlments are the 
be ft fafeguards againji fuch delinquencies. 

Bonds, bills, notes, &c. are by the 2d Geo. 
2. c. 25. and very properly, confidered, with 
refpeft to larceny, of the like value with the 
money, which they represent. 

a See the cafe of the king againft Webfter. Trin. 13. 
G. 2. in B R Stra. J 133. it was found by the fpecial ver- 
dict, that the defendant had ftolen a commifiion to fettle 
boundaries, and alfo another parchment relative thereto, 
each value one penny. The queftion was fully argued, 
and it was determined not to be a felony, 

S 2 I have 
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I have heretofore occafionally cited many of 
our very harfli provifions relative to game. 
Larceny may alfo be commited of all valuable, 
and domeftic animals, as horfes/ oxen, (beep,* 
hens, geefc, &c. and of all animus fera natu- 
ra y proper for food, and known fo as to be 
reclaimed. 

It is ena&ed by ftatute 37, Ed. 3d, ca. 19. 
" That if any fteal any hawk, and the fame 
" carry away $ it (hall be done of him as of 
c< a thief, that ftealeth a horfe or other thing-" 
" In refpeft, faith Sir E. Coke, c of the noble 
" and generous nature and courage of faulcons, 
" ferving ob vita folatium of princes, and of 
" noble aqd generous perfons, to make them 
" fitter for great employments." 

In judgment of law, a man may, under 
certain circumftances, be faid to have taken 
the goods of another ; though he himfelf hath 
the general property in the goods taken. A 
dclivereth goods to B to keep for him, and 
then ftealeth them, with intent to charge B 



• Stat. 1 Edw. 6. c. 12. — 2 and 3 Edw. 6. c. 33. 
31 Eliz. c. i, 

b Stat. 14 Geo. 2. c. 6.— 15 Geo. 2. c. 34. 
c 3. Inft. pa* 1 09. 

with 
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with the value of them. Or, A having deli- 
vered money to his fervant to carry to fome 
diftant place, difguifcth himfelf, and robbeth 
the fervant on the road, with intend to charge 
the hundred. Both thefe cafes are larceny d 
in A. " For the money and goods are taken 
" from thofe, who have a fpecial temporary 
iC property in them, with a wicked and 
<c fraudulent intention." 

§. 4. I have now given the general defcrip- 
tion of larceny, and am next to confider its 
different fpecies or degrees of enormity. 

Of burglarious larceny I have already 
fpoken; the next in degree is Robbery, or " the 
" open and violent taking of money or goods 
" from the perfbn of another, by force, or 
* intimidation.** 

If the thief, finding the thing taken of little 
value, fhould return it ; or if, after taking it, 
he /hould drop it through fear or by accident ; 
flill it is a robbery : for the outrage offered to 
the rights of fociety doth not vary in its nature, 
ftecaufe ineffectual in its confequences. 

*Foftcrpa. 124. 1 Hale 513. Stanf. 26. 

S3 A taking 
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A taking of the goods of another in his 
prefence only, as in the cafe of taking parcels 
out of a waggon, amounts to taking from the 
perfon, if done by putting him in fear ; and 
u the law, in odium fpoliatoris^ will prefume 
€C fear, where there appeareth to be a fuffi- 
M cient ground for e it j' requiring only, that 
the fatt be attended with thofe circumftances 
of violence or terror, which in common expe- 
rience are likely to induce a man to part with 
his property, for the fafety of his perfon. 

The benefit of clergy Is taken from this fpe- 
cies of larceny, wherefocver committed, by 
flat. 3. & 4, W. & M. c. 9. and the value of 
the thing taken is immaterial. An attempt t6 
commit this offence is by flat. 7. Geo, 2. c, 
21. made a felony, tranfportablc for fe- 
ven years. 

This crime is certainly a very audacious 
violation of the fecial compaft, and proper to 
be feverely punifhed by the laws of Ibciety 1 
yet it may be doubted, whether it be of that 
heinous kind, which requires the ultimtmfufh* 
fUcium \ particularly when not aggravated by " 

• Foftcr i*9t 

perfooal 
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perfonal injuries to the party robbed. We 
have many inftances of a peculiar generality 
in the nature of Englifti robbers ; yet it may 
admit of a queftion, whether it be not dange- 
rous to fbciety, to leave fo little diftinftion be- 
tween the punifhment of fimple robbery, and 
robbery perpetrated with murder/ 

§. 5. It cannot be too (Irongly inculcated, 
that capital punifhments, when unneceflary, are 
inhuman, and immoral ; a confideration very 
applicable to the punifhment, infli&ed by our 
Jaws on the crimes i which I am next to mention. 

• Private larceny from the perfon, of any 
pioney or goods above the value of twelve- 
pence, is deprived of the benefit of clergy by 
the 8th Eliz. c. 4. " that the fraternity or 
" brotherhood of ojtpurfes and pickpockets 
(as they are defcribed in the preamble) " may 
* c not continue to live idle by the fecret fpoil 
Ki of good and true fubjedts." A public and 
well-regulated workhoufe would have been a 

f A la Chine les voleurs cruels font coupes en morceaux, 
les autres non : cette difference fait que Ton y vole, mais 
que Ton n'y afiaflirie pas. 

En Mofcovie, ou la peine des voleurs, et celle des aflaflins 
font les memes, on affafline tonjours ; les morts, y dit on, nc 
racontent rien. L' Efpr. des loix. 1. 16. ch. 6. 

S 4 more 
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more proper remedy for this offence. " The 
♦< punifhment of robbery, not accompanied 
€l by violence, ftiould (fays Beccaria) be pe- 
"cuniary; he, who endeavours to enrich 
<c himfelf by the property of others, (hould 
fC be deprived of part of his own. But this 
" crime alas! is commonly the effect of mi- 
cc fery and defpair; the crime of that unhappy 
' c part of mankind, to whom the right of ex- 
" clufive property hath left but a bare exift- 
" ence." It would be abfurdthen to extort 
pecuniary fatisfadtion from thofe, who are al- 
ready ftruggling in the extremity of want; 
but there would be no abfurdity in the inflic- 
tion of temporary imprifonments, with com- 
pulfion to labour; a mode of punifhment, 
which, by inducing a habit of ipduftry, and 
by the effedts of that habit, would be equally 
beneficial to the criminal and the public* 

§. 6, Larceny from the houfe, whether 
privily committed without violence, or openly 
in the day time, and therefore in neither cafe 
amounting to burglary, is neverthelefs by the 
laws of England made capitally penal in ak 
mod every inftance ; and this by a multiplicity 
pf ftatutes, fo complicated in their limitations, 
&nd fo intricate in their diftinduopSj that i( 

WQul4 
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would be painful on many accounts to attempt 
tlie detail of them. It is a melancholy truth, 
but it may without exaggeration be aflerted, 
that, exclutive of thofe, who are obliged by 
their profeffion to be converfant in the niceties 
of the law, there are not ten fubjedls in Eng- 
land, who have any clear perception of the 
feveral fanguinary reftri&ions, to which on 
this point they are made liable. 

A modern writer, whofe Book is peculiarly 
calculated for the general benefit of mankind, 
hath by a diligent collation of the ftatutes, to 
which I allude, reduced this chaos to fome 
degree of order. I fhall tranferibe from his 
account, 8 that the benefit of clergy is now 
denied upon .the following fuppofed aggrava- 
tions of larceny ; viz. " in all larcenies above 
" the value of twelve-pence from a church, 
" or from a dwelling-houfe, or booth, any 
#c perfon being therein ; in all larcenies, to 
<c the value of five fhillings, committed by 
€C breaking the dwelling-houfe, though no 
" perfon be therein ; in all larcenies to the 
" value of forty fhillings from a dwell ing- 
'* houfe or its out-houfes, without breaking 

s Commentaries, 4, 220. 

« in. 
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" in, and whether any perfon be therein or 
" no ; and in all larcenies to the value of five 
c< (hillings from any {hop, warehoufc, coach- 
€C houfe, or ftablej whether the fame be 
€< broken open or not, and whether any per- 
" ion be therein or no. In all thefe cafes, 
<c whether happening by day or by night, the 
" benefit of clergy is taken away h from the 
<c offenders." 

§• 7. Thefe feverities have with great plau- 
fibility been afcribed ! to the increafing opu- 
lence of the kingdom ; and indeed there feems 
fufficient reafon to believe, that fanguinary 
laws are the probable confequence of national 
profperity. Senfibility fleeps in the lap of 
luxury ; and the legiflator is contented to fe- 
cure his own felfifh enjoyments, by fubjefting 
his fellow citizens to the miferies of a dun- 
geon, and the horrors of an ignominious 
death. Still however he feels a tacit difap- 
probation of the laws, which he hath ena&ed* 
and even, when injured, hefitates to bring 
the offender to juftice. He knows, that the 

h Stat. 23 Hen. 8. c. 1. 25 Hen. 8. c. 3. 1 Edw. 6. 
c. 1 2. 5, and 6 Edw. 6. c. 9. 39 Eliz. c. 15. 3, and 4 
W. and M. c. 9. 10, and 1 1 W. 3. c. 23. 12 Ann c 7. 

1 Obfervations on the Ancient Statutes, 375. 

puniihment 
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puntfhment is difproportionate to the offence ; 
or at lead, if humanity be obliterated by in- 
tereft, he forefees, that the puniChmcnt can- 
not be inflicted, without raifing the indigna- 
tion of fociety againft the accufer. The de- 
linquent therefore is difcharged without profe- 
cution ; he repeats the crime under the ex- 
pectation of repeated mercy; he becomes 
gradually familiar with difhonefty; and at 
length falls a vi&im to that prcpofterous fe- 
verity of the law, which hath fo long been 
the fubjedfc of his mockery. It is a property 
infeparable from harih laws, that they are 
neither regular, nor expeditious in their exe- 
cution; confequcntly, that they flatter the 
hope of impunity, and, equally injurious to 
the fociety and to the criminal, tend to the 
fatal multiplication both of crimes and of 
puniflimcnts. 

Exclufive of the feveral larcenies, wliich I 
have already defcribed, and their refpedtive 
penalties ; it is, and hath been from the year 
1109, the law of England, that in general 
all perfons guilty of larceny above the value of 
twelve-pence (hall be hanged. Animadvcrte 
fititem in quant am afperitatem^ ex rerum tern- 
torumfie vkijfitudiney lex antiqua abripttur* 

%uod 
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%uod enim ohm 12 vanit denarii s, bodie Jape 
20 folid, imo 40, vel pluris ejl\ nee vita bomi- 
nis intered cbarior, fed abjeSiior. This well 
grounded complaint was published by Sir 
Henry Spclman above a century ago ; during 
that long interval the grievance hath been 
gradually increafing, and (till remains un- 
redrefled. 

But the error lies deeper. Money > which in 
its nature is of fluSluating value, is in no cafe 
proper to be made, the fiandard meafure of cri- 
minality. When the punifliment of the of- 
fender depends on the value of the thing 
ftolen, the adjudication of the law is vague and 
uncertain. Mercy alfo is admitted under the 
(hield of interpretation ; the impulfes of benevo- 
lence are oppofed to the obligations of religion ; 
and jurors are taught to trifle with their oaths, 
and to call fuch trifling " a kind of pious 
perjury." 

In fadt, upon trials of larcenies fo limited, 
it is commonly found to be the chief anxiety 
both of judges and of jurors, to reduce the 
crime below its real predicament, by re- 
ducing the convidlion below the value affixed 
by law. Such an anxiety is the natural confer 

quence 



OF PENAL LAW. 269 

qucnce of laws, which, by an abfurd dis- 
tinction, make a trivial difference between 
two fums the criterion of a capital crime ; and 
ena£t, that a penny more or lefs fhall be equi- 
valent to the life of a man. 

In ancient times, larceny was punifhed in 
fome cafes with the lofs of a thumb, k in 
others with pillory, and the lofs of an ear. 
The next ftep was demembration, by cutting 
off the hand or foot, 1 but this only after re- 
peated ads. At length, by our Saxon laws, 
it was nominally, when of the value of twelve 
pence, puni/hed with death ; but the penalty 
was redeemable by pecuniary compofition, 
which was called capitis aftimatio. By the 
laws of Ethelbert this compofition was a 
threefold reftoration, befides a fine to the king, 
and, if the thing were ftolen from the king, 
the reftoration was nine-fold -, but by the 9th 
Hen. 1 ft m it was enacted, " ut Ji quis infurtv 
€t vel latrocinio deprehenfus fuijfet, fufpenderefur; 
<c Sublata Weregildorum> id eft pecuniarice re- 
" demptionis, lege" 

k Corone, 434. Briton, 24. 6. 

1 Laws of K. Ina. Lambard, L. 18. paganus Hepius 
furti infimulatus, ei manus et pes praeciditor. 

* Leg. Anglofax, p. 304. 

§. 8. 
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§. 8. Forgery, which is defined to be the 
fradulent making, or alteration of a writing, 
with intent to prejudice the right of another! 
is alfo a crime againft property. 

It appears to have been a fpecies of the 
crimen falfi among the Romans ; but it is 
rarely mentioned by them, or in the laws of 
other ancient nations; and the reafon is obvious. 

The increafe of modern riches, the inven? 
tion of paper, the many complex fecurities, 
and rcprefentations of property, the mftitu- 
tion of national funds, and rules of written 
evidence, have all contributed to render for- 
gery a confideration of great extent, and im- 
portance. The offender by 5 Eliz. c. 1 4. is 
punifhed by forfeiture to the party aggrieved 
of double cofts and damages 3 by .{landing in 
the pillory, and having both his ears cut off, 
and his noftrils Art, and feared ; by forfeiture 
to the crown of the profits of his lands, and 
by perpetual imprifbnment. I have cited this 
Jlatute, which extends only to certain forgeries 
therein defcribed, merely as proper to be re- 
pealed. At prefent, the imitation of ftamps, 
in order to defraud the Stamp Office, the 
antedating a deed of conveyance, in order to 

over- 
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over-reach a former deed, an alteration in the 
name, and defcription of the premifes con- 
veyed, or in the fum of money fecured by 
bond, or other deed, or in the limitations of 
an eftate intended to pafs, all thefe afts, and 
others of the like nature, tending to eftabltfh 
a falfe and fradulent title to property, whether 
in the name of a real or fi&itious perfon, arc 
forgeries , and there is hardly a cafe of this 
kind, poflible to be conceived, and defer j bed, 
which hath not in the courfe of the prefent 
century been made a capital crime. The 
ftatutes for that purpofe are innumerable ; for, 
exclufive of many general provifions, it is be- 
come ufual, upon the ifluing of new bills of 
credit, lottery-orders, army-debentures, &c- 
to add a fpecial claufe of forgery relative to 
the fubjeft then in queftion." Here there- 
fore, if any where, may be applied the ob- 
servation, Pluit fuper populum laqucos legum 
accumulation 

n De Augm. Scient. 

It is alfo a felony, without benefit of clergy, to make 
a falfe entry in a marriage regifter ; to alter it when made ; 
to forge, or counterfeit fuch entry, or a marriage licence, or 
aid, and abet fuch forgery ; to utter the fame as true* 
knowing it to be counterfeit ; or to deftroy or procure the 
deftrudtion of any regifter, in order to vacate any marriage. 
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§. 9. There are alfo a great variety of In- 
juries againft private property, which are in 
no degree fraudulent, but merely malicious; 
under this head the crime of Arfon is of the 
blacked dye, bceaufe deftruttive both of life 
and property. It ha*h however been thought 
expedient by the Englifli legiflature, to extend 
the fame degree of punifhment to many mif- 
chiefs of very inferior criminality. Such are 
the offences of perfons deflroying turnpike 
gates upon roads; or pofts, rails, or other 
fence, or fences, belonging to fuch turnpike 
gates; or the fluices, flood-gates, or other 
works of navigable rivers ; of perfons cutting 
any hop-binds growing in a plantation of hops; 
breaking down the head, or mound of any 
fiih-pond, whereby the fifh are loft and de- 
ft royed; H killing, maiming, or wounding any 
cattle ; fuch alfo is the offence of wilfully and 
malicioufly tearing, fpoiling, cutting, burn- 
ing, or defacing the garments or cloaths of 
any per/on, or perfons, which is in like manner 
made a felony; though within the benefit of 
clergy. q If the legiflature had not given re- 

p Geo. 1. c. 22. 

* 6th of Geo. 1. ch. 23. which is entitled an aft for the 
further preventing robbery, burglary, and other felonies, and 
for the more efife&ual transportation of felons. The claufe 
relative to cloaths is to befourutin the laft fe&ion. 

peatcd 
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peated, and deliberate proofs of a different 
fentiment, the puniftiment of death would 
feem by no means applicable to delinquen- 
cies, which are merely in the nature of civil 
trefpafles* 

The Stat. 2d in the 12th year of Q^Ann* 
c. 18. is lefs liable to exception. All perfons 
making any hole in any veflel in diftrefs, or 
dealing any pump of fuch veflel, or who fhall 
wilfully do any thing tending to the immediate 
lofs, or deftrudtion of fuch veflel, are thereby 
declared to be guilty of felony without bene- 
fit of clergy* 

CHAP. XXIV. 

Of Crimes of pofitive Inftitutiort* 

§• 1. TT* VERY wanton, caufelefs, orun* 
mj neceflary a£t of authority exerted 
by the legiilature over the people, is tyran- 
nical, and unjuftifiable ; for every member of 
the ftate is of right entitled to the higheft 
pofllble degree of liberty, which is confiftent 
with the fafety, and well being of that ftate. 

T With 
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With this obfcrvation I proceed to inftances, 
from which this part of my fubjedt will re- 
ceive its eafieft and bed illuftration. 

When Lepidus celebrated his triumph over 
Spain, he commanded the whole Roman peo- 
ple to rejoice upon pain of Death ; cc Sacris et 
<c epulis dent omnes banc diem ; qui fecus faxit 
€€ inter projeriptos e/lo" This proclamation 
muft be confidered in the nature of a tem- 
porary Law, and, as fuch, was both abford 
and tyrannical. 

A Man was capitally punifhed at Athens, 
for having killed a fparrow, which, to efcape 
the purfuit of a Hawk, had taken fhelter in 
his bofom : And the Areopagites put a Boy 
to death, for having picked out the Eyes of a 
little bird. The former cafe was thought a 
proof of a mind incorrigibly depraved 5 in the 
latter, " non videntur aliud judicajfe, quam id 
11 Jignum ejfe periculoji/fimee mentis, et multis. 
" malo futura, fi x adolevijfet ;" or, in the 
words of a more elegant writer, 1 cc il ne sagit 
" point Id iune condamnation pour crime, mats 



r Quin&il. Inft. L. 5. ca. 9. 
• L'Efpr. des Loix. L. 5. ch. 19. 



fun 
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€l dun jugement de moeurs dans une republiqut 
u fondie fur les moeurs." Such might be the 
motive j but fuch motives are not of that 
urgent neccflity, which can authorize a legis- 
lature to place the Life of a Man in compe- 
tition with that of an infignificant bird. It 
muft be confeffed indeed, that, by the laws 
of England, the malicious killing or wound- 
ing of any cattle is at this day capitally punifh- 
ed;* but feverities fo prepofterous confound 
every idea of proportion between the enor- 
mity of crimes, and the extent of their 
punishments. 

It is a Law at Venice, that thofe, who 
carry fire-arms about their perfons, (hall fuffcr 
death. This law is founded in apparent 
utility ; neverthelefs it is contrary to the na- 
ture of tilings, to make the bare pofleflion of 
the means of mifchief equally penal with the 
moft criminal ufe of thofe means. I have 
before obferved, that it is high-treafon by the 
law of England to have in pofleflion any In- 
strument, or other Tool, not of common ufe 
in any trade, but proper only for coining. 

* 9 Geo. 1. ch. 22. 

T * Fleta 
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Fleta mentions an ancient Englifh law, 
which commanded every perfon contra&ing 
marriage with a Jew to be burnt alive. The 
blood of a Chriftian family was fuppofed to be 
contaminated perhaps by fuch a contrail; but 
it would be difficult to prove, that any hu- 
man Tribunal had a right to infill on fuch 
an expiation. 

A law of thcVifgoths * compelled the Jews 
to eat every thing drefled with pork, but would 
not permit them to tafte the pork itfelf. In 
this we trace all the wanton cruelty of delpotic 
enthufiafm. 

The Emperors,. Arcadius and Honorius, 
forbad upon pain of death all applications in 
favor of the guilty. They little confidered, 
how unworthily the hand of Power is em- 
ployed, in clofing the eyes of Juftice againft 
mercy. 

The Decemvirs authorized creditors to cut 
in pieces the bodies of their infolvent debtors* 
One would wilh to perfuade one's felf, for the 
credit of humanity, that this was only a figu- 
rative permiflion to divide the effetts. 

* L. 12. tit. 2. § 1 6. 

The 
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The purfuit of this fubjeft might be amuf- 
ingj but I return to the laws of England, fome 
of which I (hall mention without any obfer- 
vations. 

Every perfon fhall forfeit his goods and chat- 
tels, lands, and tenements to the King, and 
(hall be imprifoned during life, who fhall be 
convidted of having adted as a broker, or agent, 
in any ufurious contract, where more than ten 
per cent, was taken y ; or, who fhall obtain a 
patent for the monopoly of gun-powder z ; or 
who, being a counlellor, or other officer in 
the courts, fhall pradtife without having taken 
the new oaths of allegiance, and fupremacy, 
and without fubferibing the declaration againft 
popery * . 

All perfons fhall be guilty of felony, who 
fhall ajfemble armed to the number of three, for 
the purpofes of fmuggling b ; or, who fhall 
ferve a foreign flate without taking the oath of 
allegiance c ; or, who fhall bring into the realm 
•Gally-halfpence d ; or who fhall tranfport wool 

y 13 Eliz. c. 10. 

* 16 Ch. 1. c. 21. and I Ja. 2. c. 8. 

* 7 & 8 W. 3. c. 24. b 9 Geo. 2. c. 35. § 13. 
c 3Ja. . c. 4. §18. * 3 H. 5. c. 1. 

T 3 out 
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out of England; or who, being watermen, 
lhall take ' a greater number of pafflengers than * 
are allowed, if f any be drowned. 

It is felony without benefit of clergy, to 
remain one month in the realm, being an 
Egyptian ; or to be found in the fellowfliip of 
Egyptians $ and Sir M. Hale takes notice, 
that thirteen perfons were executed for this 
offence in one affizes at Bury. It is equally 
capital, if any perfan (hall wilfully break any 
tools ufed in the woollen manufacture, not 
having the confent of the owner s ; or (hall 
malicioufly cut in pieces, or deftroy any manu- 
facture of linen cloth, or yarn, either when 
expofed to bleach, or dry h ; or lhall wander, 
being a mariner, without the teftimonial of 
juftices l , or (hall knowingly receive, relieve, or 
maintain, Priefts or Jefuits k ; or {hall, during 
the term of tranfportation to the Britifh cola* 
nies, voluntarily go into any part of the French, 

e ioGco. 2. c. 31. § 9. 

f In this cafe the criminalty is founded on die fuppofition 
of a cafual event ; in like manner it hath been adjudged 
treafon to break a prtfon, if any ferfm be In dwranci^ though 
the perfons breaking did not know them to be imprifonrd 
for any fuch offence. Hales Hift. P. C. 141. 

* 12 Geo. 1. c. 34. k 4 Geo. 3. c. 37. § 16. 

1 39 Elix. c 13. § 4. k 2J Eliz* c, 2. § 4. 

or 
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tv Spanifh dominions ' 3 or (hall be found in 
<lifguife in the aft of paffing with prohibited or 
uncuftomed goods ; or fhall forcibly hinder, 
obftruft, affault, oppofe, or refift, any of the 
officers of the cuftoms, or excife, in the feizure 
of any fuch goods m . 

It would be eafy to colleft confiderable ad- 
ditions to this difmal catalogue ; but the 
inftances already given form a fufficicnt foun- 
dation for the following remark. 

Pofitive laws are thofe, which do not flow 
from the general obligations of morality, and 
the general condition of human nature $ but 
have their reafon and utility, in reference to 
the temporary advantage of that particular com- 
munity for which they are enafted. Every 
law therefore, which comes under this defcrip- 
tion, ought to have a limited duration \ and 
(hould not be fuflfered to remain a burthen 
upon the people, when the grievance, for 
which it was framed, hath ceafed, and is 
forgotten. 

The accumulation of fanguinary laws is the 
worft diftemper of a ftate. Let it not be fup- 

1 20 Geo. 2. c. 46. § r. * 19 Geo. 2. c. 34. 

T 4 pofed, 
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pofed, that the extirpation of mankind is the 
chief objedt of legiflation. Nous lifons de queU 
ques empereurs de Maroc, qui uniquement pour 
faire parade de leur adrej/e, enlevent d % un feul 
coup de fabre, en fe remettant en felle> la tete 
de leur ecuyer* 



CHAP. XXV. 

Of the Importance of this SubjeSt. 

§. i. fTlHUS far it hath been my endea* 
JL vour, by a frequent appeal to rea* 
fon and benevolence, to engage thofe fenfible, 
and good minds, which arc ever ready to fynw 
pathize with him, who pleads the caufc of 
humanity. To excite the attention of that more 
numerous clafs of men, who are heated by the 
aftion, or diflipated by thepleafures of the world, 
may be wifhed, but is not to be expedted* 
though nothing is more certain, than that the 
fubjed: of thefc inquiries deferves the ferious 
confideration of every man amongft us. <c For 
* c no rank, no elevation in life, no condutt, 
* c how circumfpedt foever, ought to induce 
K any r?afoiiable man to CQnclude, that the 

<« penaj 
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u penal fyftem doth not, nor poffibly can, 
" concern him " ." A very (light reflection 
on the numberlefs unforefeen events, which a 
day may bring forth, will be fuflicient to fhew, 
that we are all liable to the imputation of guilt, 
and confequently all interefted in the protec- 
tion of innocence. And indeed it highly con- 
cerns the fafety of every individual, not only 
that the innocent be prote&ed againft unme- 
rited feverities, but that the guilty be con- 
duced with certainty to that punifhmcnt, 
which the law hath annexed to their crimes : 
Jntercft reipublica:^ ne deliSla fmt impunita, 
But let not this consideration be fuftered to 
induce an intemperate zeal, cither in judges or 
profecutors, to punifli the perfon accufed, be- 
caufe a crime hath decn committed. If the 
proof be doubtful, let the wretch be left, if 
guilty, to be his own punifher j to the cenfure 
of that internal tribunal, vvhofe judgment is 
incapable of corruption, and whofe terror? 
Cannot be evaded by cunning, or collufion. 

It is a political truth, that, ivben the penal 
laivs are gocd> theft, who dferve punij)jment % 
farely efcapc the arm cfjufiice. 

1 Fofler'a Crown Law, Prcf. p. 3. 

Cur 



282 PRINCIPLES 

Cur tamcn hos Tu 
Evafifle putes, quos diri confcia fafti ° 
Mens habct attonitos, ct furdo verbere ccedit, 
Occultum quaticntc animo tortore flagellum ? 
Poena autcm vehemens, ac multo faevior illis, 
Quas et Cxditius gravis invenit aut Rhadamanthus, 
Node dieque fuum geftare in pe&ore teftem'. 



CHAP- XXVI. 

Of the Cotnpofition and Promulgation 
of Laws. 

§. I. TN the courfe of this inquiry, I have 
JL confidered the original contradt of 
fociety, the inftitution of penal reftridtions, 
and the different effects of different penalties 
upon the fcntiments of mankind ; the nature 

9 The fame idea is finely exprefled by our own poet, 
who feems to have pofTefled the Angular power of turning 
his genius to every train of ideas, of which the mind of mail 
can be capable : 

Tremble, thou wretch 
That haft within thee undivulged crimes, 
Unwhipt of juftice : hide thee, thou bloody hand ; 
Thou perjur'd, and thou fimilar man of virtue, 
Thou art inceftuous : Caitiff, to pieces (hake, 
That under covert and convenient feeming 
Haft pra&is'd on man's life. 
» Juv. Sat. L. 13. v. 192* 

alfo 
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alio of criminal ty, the feveral fpecies of crimes, 
and the particular degree of correction, to 
which, morally and politically, each crime 
ought to be fubje&ed, have in their turn been 
taken notice of. 

But thefe are the ground- works only of the 
fyftem of government ; the promulgation, and 
execution of penal laws are the fuperftru&ure. 

Here then we difcover new matter for exa- 
mination; too multifarious indeed, and too 
important, to be brought within the compafs 
of the prcfent defign. I (hall confine my at- 
tention therefore to the outlines only of this 
part of my fubje<5t ; ftill anxious to eftablifh 
the rights of humanity upon the principles of 
reaibn and benevolence ; principles, applicable 
only to the legislation of thofe happy commu- 
nities, where the good of All is the great ob- 
ject of All ; and which bear no reference, ei- 
ther to that unnatural mode of government, 
which is known by the name of Defpotifm ; 
or to tliofe abufed Ariftocracies, which feek 
the gratification of a few in the defolation of 
many. Paflive obedience hath no principles. 
Man is not created to fubmit to the arbitrary 
caprice of creatures like himfelf s " It is ne- 

" ceflary 
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«* ceflary to make a bad fubjed, in order to 
c< form a good 'Have." 

§. 2. On the promulgation of every new 
law, it fhould not efcape the attention of the 
lawgiver, that public virtue is the love of the 
laws. For the love of the laws is followed by 
the love of our country, and is confequently 
produdtive both of rc&itude of conduct, and 
purity of morals. Public virtue, thus de- 
fined, is the true end of government; but 
harfh and fanguinary laws have a tendency to 
check the attainment of this end ; for they 
cannot be executed without railing the indig- 
nation of the fufferer, and the abhorrence of 
his fellow-citizens. Vague and ufelefs laws, 
have the fame evil tendency ; for it may with 
truth be affirmed, that public virtue bears a 
proportion to political freedom ; r and that po- 
litical freedom decreafes in proportion to the 
uncertainty and multiplicity $ of penal laws. 

« L'Efprit des Loix. 

r The ignorance of the people alfo diminiflies in pro- 
portion to the increafed freedom of the government, 

• And therefore it rarely happens, that very flourifhing 
ftates retain a great degree of liberty ; for the laws necef- 
farily bear a relation, not only to the principle and nature of 
the conftitution, but to the opulence, extent, and populouf- 
nefs of the country. 

§. 3» 
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•§.3. It is eflential to political freedom, 
and confequently to public virtue, that no 
nan be compellable to do any thing, to which 
the laws of fociety do not compel him -, or 
to abftain from any thing which the laws have 
[lot prohibited. Hence refults a general right 
to do with impunity any a&ion, not prohibit- 
ed by antecedent law ; for every penalty muft 
in its nature commence in futuro : Moneat 
Lex oportety priufquam feriat. 

When the Duchefs of Norfolk was attainted 
by the parliament, l for having known and 
:oncealed the vicious Life of Catherine How- 
ard before her marriage ; fhe was attainted 
for- a concealment, which, without the fpirit 
?f vaticination, fhc could not know to be cri- 
minal. Her conduct had been in itfelf in- 
jocent ; her guilt was then firft created by 
;he legiflature ; and fhe was in fadt punifhed 
r or having eyes, ears, and a grand-daughter. 
Sut retrofpedtive laws are generally unjufl. 

§. 4. It is alfo eflential to political free- 
Jom, that the mandates, and prohibitions of 
law be not extended to any aftion, not im- 

« Stat. 33. H. 8. c. 21. 

moral 
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moral in its nature, nor prejudicial to the 
well-being of fbciety in its confequences. 

When the Ruffians refented the attempt 
of the Czar Peter to cut off their beards, 
their refentmcnt did not arifc from a be- 
lief, that Liberty confifts in the privilege of 
being exempted from the rafor ; but they mis- 
conceived the attempt to be founded in the 
mere wantonnefs of power ; and their reafon, 
uncultivated as it was, informed them, that, 
in matters of indifference, unreftrained free- 
dom is one of the indelible privileges of 
mankind. 

Under this head it may be obferved, that 
laws very fevere in their nature, but originally 
not inconfiftent with found policy, are fbme- 
times fuffered to retain their force, long after 
their fubjed-matter hath ceafed to be of any 
confequence to the interefts of fbciety. Such, 
for inftance, is that ftatute,* under which it 
is at this day a capital offence, to give corn, 
cattle, or other confideration, to the Scots for 
protection. It would be eafy to produce many 
other inftanccs equally exceptionable. And 

• Stat 43. Eliz. c. 13. 

this 
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this is the neceflary confcqucncc of having 
given an unlimited exigence to laws, made 
for the correction of prefent evils. In the 
promulgation of fuch laws it (hould be ob- 
ferved, that they are founded in the momen- 
tary exigencies of fociety, and refemble that 
Aeceffity, which, in cafes of extreme famine, 
obliges men to eat each other. They ccafe to 
eat men, in fuch cafes, as foon as bread can 
be obtained.* 

§.5. It is farther effential to political free- 
dom, that the laws be clearly obvious to com- 
mon understandings, and fully notified to the 
people. 

Anciently the laws were compofed in verfe, 
which were frequently fung in public/ that 
men might remember them. The laws of 
the twelve tables were fo well known, that, in 
the time of Cicero, children learnt them by 

x Sec the French Commentary on Beccaria. 

y Ariftot. Probl. §. 19. & Horat. ArsPoet. 395, 

Fuit hacc fapientia quondam 
Publica privatis fecernere, facra profanis ; 
Concubitu prohiberc vago ; dare jura maritts ; 
Oppida moliri ; leges incidere hgno. 
Sic honor et nomtn divinis vatibus> atque 
Carmimbus vtnit. 

heart 
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heart in the firft rudiments of their z education* 
At Athens the laws were written upon tables 
in large chara&ers, and hung up in public 
places on the walls. The invention of print- 
ing, and the eafy circulation of printed papers, 
have made thefe precautions unneceflary in our 
times ; but, in England, the effectual pro- 
mulgation of the laws is much retarded by 
the manner in which they are formed. It 
was well obferved by Lord Bacon in the be- 
ginning of the laft century, that the manda- 
tory claufe ought always to be placed at the 
beginning of the ftatute ; yet thofe tedious 
preambles, which feem to have been derived 
from the ancient method of palling laws by 
petition, are ftill retained, though frequently 
ill-connefted with the fubfequent parts of the 
law, to which they are prefixed. When the 
laws are impcrfedtly known, they are feared, 
not loved. For, when the people firft learn 
the law by fatal experience, they feel as if 
the Judge was in efFeft the Legiflator j and as 
if life and liberty were fubjedted to arbitrary 
controul : the idea of insecurity is fpread 
through the whole fociety ; and the fenfe of 

* Difccbamus enim pueri duoecim tabulas, ut carmen m- 
ceffariumj quas jam nemo difcit. dcLeg. 2.23. 

fafety, 
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fafety, in which political freedom is founded, 
ceafcs to exift. Upon the fame principle the 
fame will be the confequences, where the law 
is imperfe&ly and indefinitely expreffed. The 
ftile therefore fhould be clear, and as concife, 
as is confident with clearnefs ; General terms 
alio (hould be particularly avoided, as liable to 
become the inftruments of opprefllon. Under 
the aft 14 Geo. 2. c. 6. dealing flicep " or 
ether cattle' was made felony without benefit 
of clergy ; but thefe general words " or other 
cattle" being confidered as too vague to create a 
capital offence, the aft was properly holden to 
extend only to fheep. 

§. 6. It hath been faid, that the dread of 
evil operates more forcibly on the mind thaa 
the expectation of good \ and therefore, that 
the fandtion of laws muft confift rather in pe- 
nalties, than rewards. 6 But it may be offered 
perhaps as a more obvious reafon for the efta- 
blifliment of penalties, that obedience to the 
law is a matter of duty, demandable from the 
fubjeft, and unneceffary to be purchafed by 
the allurements of gifts and privileges. B»: 

•Locke Hum. Underft. B. 2. c. 2r. 
>Puffendorf, B. j. c. 6. §.4. 

U this 
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this as it may, evey law mart have both a 
dfrc5srr, 2nd cccipaiibry r part, and without 
the latter will he imperfech* The wayward 
mir.^s or the people nxuit be deterred from 
diibbediesce by the frightful images of pain 
and infamy. 

It is uafafe to leave the meafore of corporal 
panifhment indefinite ; but whea ihame only 
is the penalty, a greater latitude of expreffion 
is admiffible. If the penal iyftetn were good, 
ihame would be the certain confeqoence of 
disobedience to law. Valeria Lex, qttum eum 
qui prtrcocajfet, virgis cadi Jecurique necari *ce- 
tuijjet, Jiquis adverfus ea fecijfet, nihil ultra, 
quam improbe faftum, adjecit : id (qui turn 
fmdor bominum trot) vifum, credo, vinculum 
fat is validum legis e . Diodorus Siculus f pre- 
tends to have preferred certain laws of ZaJcu- 
cus, in which the punUhment of infamy is 
implied in a manner itill more indeciiive. 

€C Let not a free woman, unlefsjhe be drunk, 
" be attended by more than one fervant. Let 

c Which otfecr writers exprefs by the word " vindxatsry" 

A Inter leges quoque ilia imperfecta efle dicitur, in qua 
nulla deviantibus parna (ancitur* Macrob. L. 2. ca. 27. 

• Liv. Hift. L. 10. c. 9. f Diod. Sic. L. 12. c. 2c. 

" her 
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" her not go forth from the city in die nighty 
* unlefs when Jhe goes to proftitute betjelj 'to her 
€C Gallant. Let her no< wear rich ornaments, 
<c or garments interwoven with gold, unkfsjbe 
" be a cottrtefan" 

The hiftoriarrt cftes other taws of the famwf 
kind, and obferves that they were attended bf 
very beneficial effe&s. 

It WofcM btf cafy to pwltfe this fub)e& to H 
vbrf conffiderible lerigtH. I fhaM conclude 
fcawevfcr in the words of Lord Bacon h 

€C Lex bona etnfiri pojit, qua Jit intimatiotte 
" cetldipntceptb jit/la, etitttuione commotio, cuni 
** form A politia congrua, et generans i)irtuitk$ 
" Infabditis? 

CHAP, xxvii. 

Of the Execution of penal Laws. 

§. i.POLON is recorded to have faid, 

>3 that he had accompliflied his fyftem 

of laws, by coupling jufticc together with 

*Bc Attgm Scient. Scient. L. 8, ca. 3. 

U 2 ilrengthj 
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ftrength ; h by which he meant to imply, that 
the legiflative power would be of little avail 
without the affociated and effedual exertion 
of the executive. This Idea may be extend- 
ed ; and one may aflert without the imputa- 
tion either of cruelty or prefumption, that the 
JlriSi execution of every unrepealed law is the 
part both of wifdom and of mercy. 

It had better be faid, " perquam durum eft, 
M Jed lex ita fcripta ejl -" than " lex itafcrip- 
V ta ef, fed non valebit? Cruel laws are fuf- 
fered to exift, becaufe they are rarely enforced; 
for the fame reafon they are difregarded by 
the people; and laws more cruel are made, 
becaufe thofe already exiiling are found in- 
effectual. 1 Thus it is* that errors of the moflr 
fatal tendency are accumalated through many 
centuries -, a truth, of which the conduft of 
criminal profecutions in this country is a 
ftriking example. Ihe Englifli courts of ju- 
dicature have long been eminent for the ex- 
traordinary wifdom and probity of the Judges., 

* op* Bint ti, x»i Aixijr oviaifixoaar. 

Plutarch Vit. Solonis 

1 A State fo circumftanced is well defcribed by Tacitus, 
antehac flagitiis laborafie, nunc legibus. 

Tacit* Annal. L. 3. c. 35. 

Benevolence 
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Benevolence hath a natural prevalence in fuch 
chara&ers; but benevolence ceafes to be a 
virtue, when it induces them to forget, that 
they are not authorized to interpret the penal 
laws; and that they arc entrufted with the 
execution of them by a Lcgiflature a&ually 
exifting, and alone competent to fuch inter- 
pretation. 

If Larceny, when amounting in common 
apprchenfion to the value of twelve-pence, 
had regularly received the judgment of death 
according to law, a law fo abfurd would not 
now exift ; and Pilfering deftined to a more 
adequate, but certain correction, would no 
longer be encouraged by the confidence of 
impunity. Many inftances of a fimilar kind 
have occured in the courfe of this work. 

" In England, fays Montefquieu, k the ju- 
" rors determine, whether the perfon accufed 
" be guilty of the crime fubmitted to their 
" inquiry ; if he be declared guilty, the Judge 
" pronounces the punifhment inflicted by the 
" law on that particular offence ; and for this 
?' purpofe it is only neceflary for him to open 

k L'Efprit desLoix, L. 6. ch. 3. 

U 3 « fa 
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f* his eyes." Tt>e learned writer was onljf 

acquainted with the theory of Engiifli law. 

§. 2. But let not thcfe observations on the 
danger of impunity be mifapplied ; they relate 
merely to the Arid conduct of tribunals in the 
courfe of prosecution and conviction j to that 
fixed, invariable adminiftration of juftice, 
which is bed calculated to make the penal 
(yftcm refpedlahle. God forbid, chat I fhould 
confound the duty of the judge, which i6 to 
be direflcd by the letter of the lap?, with that 
prerogative of pardon, which refides in the 
bread of the fupreme magistrate % and which, 
when properly exerted, participates the beft 
^(tribute of heaven. Yet it feems neccftary 
fo remark, that every difproportionate fevefity 
of the penal laws hath a tendency to fami- 
liarize the minds of princes to the exertion of 
this prerogative; and coniequently to lead 
them in many cafes to the abufe of it. When 
fuch inftances happen, the rightful ftcurity of 
the people becomes a facrifice to the fovereign. 
It hath been well &id, that " Clemency is a 
w virtue, which ought rather to refide in the 
" code of laws, than in the private judgment 
M cf any individual ;" yet we muft allow, that 
even in the mildeft fyftems, of which human 

fbcietiea 
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focieties arc capable, there will ftill exift a 
neceflity of this difcrctionary power, founded 
in the poffible circumftances of every con- 
viction. 

§. 3. The firft ftep towards the punifli- 
ment of offenders is their formal accufation. 
In all governments, whieh have any mixture 
of political freedoom, this accufation fhould, 
as in England, 1 be public. Private informers 
are the proper inftruments only of defpotic 
governments. Every idea of liberty and fe- 
eurky is loll, when the ends of juftice are 
fuffered to be fought by fuch means. It 
is* Ac part of- wife and moderate Legiflators 

1 The firft depofitions before the Magiftrateare generally 
taken in the face of the country ; and the finding of the in- 
dictment by the Jury is ftri&ly in the nature of a public 
accufation ; for the names of the Witnefles arc indorfed on 
the Record, and fo delivered into the Court, that they may 
be publicly examined, and confronted with the prifoner in 
the courfe of the tryal. 

And here I (hall digrefs in fome meafure from my fubjecl 
to obfervc, that, though this accufation transmitted to the 
Court is afterwards to be folemrriy tried and determined ; 
yet grand jurors fhould remember always, that it is their 
duty to confider fully the weight and credibility of the 
evidence laid before them ; and that they are not authorized 
to expofe a fellow-citizen to the (hame, expcnce, and 
danger of a public trial, upon the vague fuggeftion of a 
: probability. 

U 4 anxioufly 
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anxioufly to preclude ra every poffiWe avenue to 
falfe accufation and calumny. 

§. 4. In the procefs fubfequent to the firft 
accufation fbme delays are beneficial ; (when 
Beccaria faid otherwife, he confulted his own 
Jieart, and forgot the imperfe&ions of man- 
kind ;) they are beneficial, becaufe a certain 
interval is neceflary between the crime al- 
ledged and the trial, that popular prejudices 
may fubfide into found reafon ; that judges 
may not be heated by the recent recollediion 
of the faft ; and that profecutors may rather 
feek the ends of juftice, than the gratifications 
of revenge. The enormity of the crime in 
queftion fhould be the meafure of this inter- 
val. When the fatt charged is very atrocious 
in its nature, a proportionable delay is requi- 
fite; not only, that the firft paffion of the 
people againft the offence may evaporate ; but 

m Yet it may be doubted, whether a wife and good 
writer did not ufe a very exceptionable, and dangerous la- 
titude of expreffion, when he faid that the falfe accufer, 
ought to fufter the fame puniflunent to which the perfon ac- 
cuied would have been expofed in cafe of convi&ion. Ogni 
Governo, e republicano, e monarchico, deve al calunnia^ 
tore dare lapena, che toccherebbe all accufato* 

Dei delitti e delle pene, §. 16. 

An aflertion, which, if reduced to pra&ice, would prove 
g fatal check to all criminal profecutions. 

* that 
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that a fufficient time may be given for the 
preparation of proof on the part of the Pub- 
lic, and juftification on the part of the Ac- 
cufed. Reafon and the rights of humanity 
demand, that the ftrength and ftridnefs of 
proof be increafed in proportion to the enor- 
mity of the crime in queftion. The more 
trivial delinquencies are lefs incredible in their 
nature, and lefs important in their confequences 
both to the public, and the party ; they are 
therefore proper for a more immediate dif- 
cuffion. But in neither cafe fhould the in- 
terval be fo great, as to deftroy that prompti- 
tude of punifhment, which is requifite to make 
the fufferings of the offender the apparent 
confequence of his offence. 

§. 5. I will not affirm that the fame di£ 
tindtion fhould be our guide as to the inflic- 
tion of punifhment after tryal and judgment. 
If the crime be of an inferior nature, it feems 
certain, that the punifhment proportioned to 
it fhould be immediately inflicted. We ought 
in fuch cafes to fpare the corroding torment 
of expectation, which can neither tend to the 
private amendment of the criminal, nor be 
exemplary to his fellow-citizens j and to pro- 
mote, as much as poffible that ufeful aflbcia- 

tfoi* 



«9& PRINCIPLES 
tioa of ideas 9 which may check the frailty of 
the people, by holding oat the image of un- 
avoidable, and immediate punishment. The 
impfdfion of terror diminiflies in proportion 
to the diftance of the objed. 

But how far it may be proper to allow a 
longer interval, when a capital judgment is the 
COB&quence of convidion, is a queftipn, on 
which it is difficult to reconcile the language 
of political utility with that of religion. The 
immediate execution of the criminal may pof- 
fiWy give a more falutary (hock to the fenti- 
ments of his fellow citizens, than the fame 
horrid (pedacle can produce, when the cir- 
cumstances of the crime are in fome degree 
faded on the memory, and when compaflion 
hath taken place of indignation; Yet what 
are the feelings of a ferious mind at the fight 
of a fellow creature thus cut off 

** With all his crimes broad blown, as Audi as May ; 
<* And, bow his audit (lands, who knows, favc heaven ; 
•* But in our circumftance, and courfe of thought, 
«* Tis heavy with n him." 

§. 6. There are certain poffible contin- 
gencies relative to the criminal, which fhould 

• Shakefpeare's Hamlet, 

in 
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in all governments be admitted as good rea- 
sons in flay of execution. Of this kind is 
the plea of infaoity $ in regard to which* the 
henevolence of the Englifh law hath been al- 
ready mentioned. The plea of pregnancy is 
alio of this kind; though not admitted to 
operate fb abfolutely in our law, as in the law 
of Egypt, and of ancient Ronae. ? " If a wo* 
" man (fay the writers on the Englifh law 9 ) 
" hath once had the benefit of this reprieve, 
" and been delivered and afterward become 
" pregnant again, fhc fhall not be entitled to 
€C the benefit of a further refpite for this 
" caufe." Such is the do&rine of our law, 
and ufe hath taught us to read it with tran- 
quillity and indifference ; though in truth no 
reafbn can be given as to the firft reprieve, 
which will not apply equally to the fecond. 

§.7. By the laws of the Romans r the 
Executioner was forbidden, not only to appear 
in the Forum, but even to have any habitation 

Di<xl. Stcul. L. i. c. 77. * Ff. 48. 19. 8. 

1 u And when a woman commits high treafon, and 
* c is quick, with child, (he cannot upon her arraignment 
" plead it, but (he muft either plead not guilty or confels 
4< it. She cannot alledge it in arreft of judgment, but judg- 
" ment fhall be given againft her, and if it be found by an 
N inaueft of matrons, that (he is cjuick with child, (for 

" prhtment 
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in the City ; and this was enadted, that the 
minds of the people might not be familiarized 
to the Idea of capital executions. Upon the 
fame principle it was not unufual to put the 
Malefactor to death in a fecret dungeon, which 
was called Tullianum. It feems more ad- 
visable however on many accounts, that the 
punifhment of death fhould in every inftance 
be publickly inftidted ; and it is a certain proof 
of fome defedt in the mode of infliction, when 
it ceafes to be confidfred as the moft folemn 
and affc&ing fcenc, itfat can be exhibited. 

M frivment enceint will not fervc) it (hall arrcft and refpite 
•« execution till (he be delivered, but Jhe Jhall have the benefit 
«♦ ef that but once 9 though jbe be again quid with child. 

Co. 3. Inf. pa. 17. 
r «« Carninrem non modo foro, fed etiam coelo hoc ac 
M fpiritu, cenforiz leges, atque urbis domicilio carere 
«• volucrunt." Cic. Orat. pro Rabir. ca. 5. 



THE END. 



ERRATA. 

age 21. lin. 7. for Seme£Jfeclio f read Serra-diffe&h. 

22. Notes, lin. 4. for XL/xain&9a», read Al/uumj&b. 

24. lin. 1. for to their ', read /» their. 

36. lin. 14. for chattels, read fta/fri $»^. 
1^ ibid. lin. 20. The death fliould begin a new paragraph. 

43. lin. 19. for fceUrio read /ceteris. 

58. Notes, lin. 1. for S-Jyjl read 3 Injl* 

61. lin. penult, for faj^maA fajfus. 

74. Notes, lin. 3. for "tiXn^u read A «yx>*jA*. 
103. lin. 12. for 3/"/taf *f read of that. 

163. lin. 8. after infufficiencies place a ra&tf. 

164. Notes, lin. 3. read hurgariter and burgulariter* 
1 69. Notes, lin. 4 for hominum read honunenu 
192. lin. 18. for deteelcd read detefleth. 

201. Notes, lin. 2. read crimineUes condamnh afervir. 
210. lin. 15. for fortiori rezd potion. 
216. lin. 1 3. for inpofmg read interpefmg. 
219, lin. 7. for circumflances read circumjlanu* 
221. lin. 16. for communis read communw. 
230. lin. 11. for membram read membrum. 
ibid, lin. 14. for ulfciendi read ulfcifcendu 
3 s 233. lin. 3. for without read h//7/a 
ibid. lin. 12. for /* fo read *r J*. 
242. Notes, lin. for aa/wot read natam. 
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